THE APPG FOR EXCELLENCE IN THE BUILT ENVIRONMENT 

INQUIRY INTO NEW HOME QUALITY
EVIDENCE BY Dr. & Mrs. STEPHEN & ELIZABETH WATKINS 

Thankyou for the opportunity to submit this evidence.
ABOUT US & THIS EVIDENCE 
Dr. Stephen Watkins is the Director of Public Health for Stockport, the Chairman of the Transport and Health Study Group, a member of BMA Council, a member of the UNITE Public Health Reference Group and a member of the Editorial Board of the Journal of Transport & Health. He provides public health input to the environmental capacity workstream in the drafting of the Greater Manchester Spatial Framework. These offices are indicated for descriptive purposes only and do not imply support by any of those organisations for the evidence given here, which is entirely personal. He is the author of “A Country City”, and the co-editor of “Health on the Move 2”
Mrs. Elizabeth Watkins is a retired health visitor. She has a record of public service which has included being a councillor, a school governor, a trade union representative, a committee member of the Lancashire Playing Fields’ Association and an adviser to Oldham MIND. 

We own a new build property which has been uncompleted and empty for 17 years partly by legal delays but mainly due to the NHBC exceeding 100-fold the 8 weeks in which it says it deals with claims.
This evidence is in part shaped by the professional experiences of Dr. Watkins as a public health doctor seeking to promote healthy communities (especially the last two sections on design and on markets). However the bulk of this evidence (especially the first four sections on quality, warranties, law and redress) are based on our experiences as owners of a defective property. The support, help and processes for redress available to owners of new build defective properties are seriously inadequate. In case our own experiences were unusual we have also researched on the internet whether other people have had similar experiences and this research has also influenced this evidence. In Appendix 1 we give details of our experiences and in Appendix 2 we give details of this research. 
The main themes of the evidence are 

· Dysfunctional attitudes towards quality exist in the construction industry. Instead of aiming to get things right first time, the industry puts its energies into adversarial negotiations 
· Warranties are inadequate in principle and are even more inadequate when applied in practice.    
· The Ruxley and Robinson v Jones decisions bias the law unacceptably against the consumer 

· Redress systems are inadequate. The courts have been priced beyond the reach of consumers and alternative redress systems involve the dysfunctional attitudes widespread in the industry.
· The industry lacks innovation in its approach to design
·  The market is not an adequate mechanism for resolving issues of quality of new homes. Land banking has created market distortions in which large developers have excessive power and are influenced by their interests as land investors. This inhibits quality and design
The body of the evidence consists of 9 pages plus 7 pages of appendices. Some very long additional documents are embedded in the appendices in case you need to refer to them. 
1. THE INDUSTRY’S ATTITUDES TO QUALITY
When a consumer complains to a builder about a defect the consumer immediately becomes aware of three chilling facts.

The first is that the builder intends to deny the defect and negotiate about it instead of putting it right.

The second is that the builder is practised and skilled in such negotiation.

The third is that a whole host of technicalities surround that negotiation and that the builder and his experts fully understand those technicalities whilst consumers do not. To balance the exchange they will have to pay, out of their own funds, for an expert to advise them.
Quality consists of getting it right on time, first time, every time.

The construction industry does not have that aspiration. 

Until it is expected to have that aspiration quality will not improve.

Until those who fail to have that aspiration face requirements to put things right, instead of sympathetic nods of forgiveness, those who do not have that aspiration will unfairly compete with those who do, until a belief in quality becomes a quixotic unbusinesslike value. We have probably already reached that situation. 
1.1 We recommend that the construction industry be required to adopt a principle of getting things right on time, first time, every time.

1.2 The only way to enforce that principle is to stop tolerating shortfalls from quality.
The systems which enforce quality do not demonstrate this refusal to tolerate poor quality. On the contrary they are quick to defend builders, minimise expectations, urge acceptance of shortfalls in the name of “commercial reasonableness”, and simply deny reality.

Building control is very limited in scope and seriously underfunded and defective.

Warranties are far less extensive than most people are led to believe.

The law is balanced towards commercial negotiation rather than the right of the consumer to have what they paid for.

The courts are priced out of the reach of any but the super-rich or the foolhardy. Alternative redress systems are quirky and creaky. 

1.3 To introduce a refusal to tolerate poor quality we need to radically overhaul the systems, such as building control, warranties, law and redress, which currently tolerate it. 

2. WARRANTIES

Problems we have encountered personally or found in other reports include

Delays in dealing with claims

· Our claim was made in 2001, rejected, renewed in 2008 after a report by an independent surveyor, accepted in principle in 2011 and is still not finally resolved in October 2015. 

· A case on the Law Forum where NHBC delays in rectifying defects caused water ingress to the flat below causing the occupant to have to move out and a consequent dispute with NHBC’s policyholder

·  The Northamptonshire Telegraph reports a four year delay by the NHBC and a building firm in dealing with a serious subsidence claim and the Hartlepool  Mail reports a seven year NHBC delay in dealing with serious subsidence affecting an entire development 

·  A case reported in the Leyland Guardian of a woman left by a builder without heating for 10 months and a similar case for even longer which the Home Owners’ Alliance dealt with involving NHBC and yet another case which we have been told about

· A case reported in the Ilkeston Advertiser where it took NHBC two years to address large cracks appearing in walls with homeowners having to put up with large lumps of plaster falling off the walls

· A delay of 9 years reported on Landlordzone, including several years described as “NHBC bickering”
· In our case NHBC agreed an expert to expert costing process. It hasn’t started 16 months after our experts told NHBC they were available

· Hostile negotiating attitude

 - An NHBC negotiator told us the NHBC were not responsible for replacing missing drainage causing a flooded garden. He said if it was missing there couldn’t be a defect in it 

· Another victim we spoke to went to mediation and says the NHBC simply refused to budge on anything, yet mediation is the method NHBC claims resolves issues 

·  An NHBC negotiator told us that instead of replacing a drain which carried surface water from two houses we divert the drainage, benefiting our own house and block the drain from the other house (which wasn’t insured with NHBC) even though this would cause the neighbouring property to flood

· Refusal to accept reality

· We wrote to say that our structural engineer had carried out calculations to show the roof wasn’t strong enough. The NHBC rejected the claim on the basis of its own simple visual inspection without even looking at the calculations

· In a case on forum.brand-newhomes.co.uk it is claimed that the NHBC refused to accept that they were responsible for mould resulting from rising damp because they said that The Building Regulations only say the DPC “should be” 150mm not “must be”
·  An NHBC surveyor told us that if it was his house he would have it pulled down but this hasn’t influenced NHBC’s approach 
· Problems with the ten year policy limit

· There is a case on the web where it is said that a claim of a defective fire flue was notified within the period of policy, supposedly put right by NHBC, but the rectification was incorrectly done and by the time this was realised NHBC said policy cover had ended

·  Even if a defect obviously arose in the 10 year period, the NHBC are not liable if it isn’t reported in that time. There is a case in the law reports of defective flues in a house in Prestbury which had obviously always been present but which weren’t noticed for 12 years so NHBC were not liable

· In a case where double glazed units were defective the NHBC only replaced those that had already failed, saying the others (which might not fail until after the policy ended) had not suffered “damage”

· A much more limited approach to the warranty than the homeowner expected. It should be noted that purchasers form their views of the extent of the warranty from the image the NHBC creates of itself, may not see it until they are committed to the purchase or the property is complete and may not examine it until problems arise. Solicitors seem unaware of its limitations. 

The NHBC have said their policy doesn’t cover  
· Mortar in the subfloor walls which can be brushed out easily. 
·  Tide marks in the subfloor aren’t  covered because the subfloor is not a habitable room 
· Defective garden drainage more than 3 metres from the house even though it causes flooding.

· Roof ventilation that doesn’t comply with building regulations. These regulations are to stop condensation that will rot timbers but NHBC deny it is a structural problem if no damage has yet occurred

·  According to a case found on the web, defective floors where the fact that the floors rock was said not to amount to “damage”

·  defects in fire safety even though the fire officer had threatened a prohibition notice (according to a case on the web and another reported in the Thurrock Gazette)

·   Roof coverings (according to the Daily Telegraph reporting a case where tiles had not been set in with mortar)

·  Flat roofs. This arose in a set of major defects at the prestigious block of flats development Timber Wharf in Manchester 

·  The property’s drains where they extend  beyond the limits of the property (a case reported by the Northern Echo)

·  Serious noise problems in properties in Greenwich where the homes technically just about (by 1dB) meet building standards for airborne noise but the problem is impact noise

It is difficult to gather a clear picture because the NHBC includes gagging clauses in its settlements.

The warranty falls within the jurisdiction of the FCA and the Financial Ombudsman Service but there are long delays in FOS processes and NHBC’s delays and aggressive negotiation wear down people in difficult and stressful situations, often living with defects. The FOS cannot compel NHBC to pay more than £150,000. The FOS is itself funded by industry.
In Australia building warranties are statutory in all states except the Northern Territory. In most states warranties are provided by a public corporation. In some there is the option of private insurance but it must be certified as equivalent to the public warranty. Although the terms of warranties vary from state to state they offer much more protection than the equivalent in the UK.

2.1 A clear set of standards should be developed for all residential building work. This should go much further than building regulations and include the technical standards the NHBC currently claim to adhere to and further standards developed by a consumer-led organisation. 

2.2 These standards should be enforced by local authority building control officers and should be subject to a publicly-provided warranty. 

2.3 This warranty should guarantee full compliance with the standards.

2.4 LABC (the warranty provider owned by local authorities) could be converted into a public agency on the Australian model (or even better). 

2.5 This public agency should be consumer-led

2.6 The NHBC, which is currently funded by builders and seems to work to their benefit, should be taken into public ownership. Its assets and the staff concerned with standard setting should be transferred to LABC. Its inspection resources should be reorganised and amalgamated with a substantially revamped building control system which should be the front line of ensuring that construction work is carried out to a standard which does not generate claims on a new public warranty.  

2.7 The system should be funded by compulsory levies upon builders.

2.8 In principle it should be possible to contract for standards higher or lower than those set by the normal standards provided the variation is explicit and clear, is registered with the Land Registry for the information of future purchasers, and is agreed by the first purchaser with the benefit of expert advice. However for a period of time, perhaps ten years, lower standards should only be permissible in special circumstances, to allow the new system to bed in.

2.9 Should a purchaser be free, as in some Australian states, to opt out of the public warranty and enter into a commercial alternative provided that it meets the same standards? We think this should not be permitted whilst the new system beds in. If it is permitted in future it should be strictly regulated so that the choice is made by the purchaser with proper advice and not at the behest of the builder.
2.10 The NHBC should be required to waive its gagging clauses (including those already agreed) so as to allow a proper investigation of the extent of problems caused by its warranties. 

3. THE LAW 
Limitation Periods
The limitation period for a claim against a builder relating to defects is six years (unless the contract is by deed in which case it is 12 years). However the case of Robinson v Jones held to be fair and reasonable a clause in a building contract which limits the builder’s liabilities to those under the NHBC Buildmark contract which includes the warranty. The effect of that is any claim against the builder need to be notified within two years. There was such a clause in our legal contract with the builder but the consensus of legal opinion was that it was unfair and would not have been upheld by a court. If our case occurred today, after Robinson v Jones, we would have had to pay the builder an extra £65,000 and then rely on the NHBC dispute resolution procedure to require him to put the defects right, with no redress at all for contractual provisions which went beyond the NHBC technical standards (or indeed for technical standards which the NHBC declined to enforce). We would have had no redress at all for any defect discovered after the first two years, unless it fell within the very limited scope of the NHBC warranty, and no redress whatsoever for defects discovered after ten years. 
In negligence claims the limitation period is whichever is the longer of six years from the date of the defect or three years from the date that it was discovered. However in Robinson v Jones, which related to a defective flue discovered after 12½ years, the court held that the only liability the builder had was in contract and there was no claim in negligence. 
3.1 We believe that the limitation period for a serious construction defect should be the same as that for negligence and not the shorter period that currently applies

3.2 We believe that clauses limiting liability on a construction contract to the liability under a warranty should not be enforceable unless the warranty is comprehensive, covers all the provisions of the specification and standards, and is legally binding
 3.3 We believe that clauses limiting liability on a construction contract to the liability under a warranty should not be enforceable if it has the effect of shortening the period within which the defect should be reported to a period less than six years from the date of construction or three years from the date of discovering the defect, whichever is the longer, with a long stop of fifteen years.

The Ruxley case 

The Ruxley case concerned a swimming pool which was a few centimetres (not noticeable in practice) smaller than the specification, a defect which would have cost a very large amount of money to put right. The House of Lords ruled that the claimant was not entitled to have the defect put right but only to compensation for loss of value and a few thousand pounds for disappointment.
On the particular facts of the case in question this may well have been right. What is not right is the way the case has been used by the construction industry and its arbitrators. Ruxley payments have been awarded in lieu of an order to rectify a defect in cases where rectification was entirely appropriate and reasonable. Effectively a duty has been created for consumers to forget the provisions of their specification and their legitimate right to have what they paid for, and instead to engage in commercial negotiation about the value of the defect. Suppose, for example, that a contract provides for something to be painted red and it is actually painted blue. A commercial negotiator might well reason that it is worth as much painted blue as it would have been if painted red, and that the contractor didn’t save any money by painting it the wrong colour. A consumer might well feel that they don’t like blue and they specifically agreed it would be red. A Mars bar may be worth as much as a Snickers bar but it doesn’t mean that if I ask for a Snickers bar the shopkeeper can take my money and give me a Mars bar. Shopkeepers would understand this but the construction industry doesn’t seem to.
3.4 We believe that the Ruxley ruling should only be used in extreme cases, like the Ruxley case itself, and not in circumstances where rectification of the defect is a reasonable expectation. (The House of Lords in Ruxley itself said that the normal rule should be that the defect should be rectified, but the industry and its arbitrators have not been as aware of that part of the ruling as they have been of the part which provides them with a get out provision.)

3.5 In determining what it is reasonable for a consumer to expect, consumers should not be treated as if they were commercial entities weighing the commercial value of any shortfall from contractual obligations. Consumers are people entitled, within reason, to expect that what they have paid for is what they will get.  
4. REDRESS SYSTEMS
It is often said that the courts are open to all like the Ritz Hotel. The courts are in fact probably even more exclusive. 

A country in which the overwhelming majority of the population cannot afford to take a case to court is not a country in which the rule of law operates. It is not a country entitled to celebrate Magna Carta with its famous statement “To no one will we sell, to no one deny or delay right or justice”. 

4.1 The problem of access to justice needs to be addressed by a National Legal Service funded by a levy on corporate legal expenditure. The cost of a case to an individual should be limited both by proportionality and by affordability given the individual’s income. You may well view this as beyond your remit, but comprehensive resolution of access to justice will be better than a set of specific arrangements designed to circumvent the absence of a rule of law in this country. 

The construction arbitration system was developed as an alternative to courts but in fact has become as expensive and complex and additionally it is of variable quality. Arbitrators are drawn from within the construction industry and embody many of the assumptions that we criticised earlier.

The NHBC systems are the main mechanisms that people rely on for redress.
The NHBC regulates building quality by a system which has five components-

(i) a set of mandatory technical standards, and guidelines for implementing them
(ii) an inspection system,

(iii)  a system of approval of builders to be eligible to build properties insured by NHBC,

(iv)  a system of resolving disputes between the builder and the purchaser in the first two years, and 

(v) insurance against serious defects arising for eight years thereafter
We have discussed the last of these in section 2. The first four aspects are not regulated. The technical standards are a valuable manual, although when we had problems we discovered that the NHBC does not enforce them. It is unclear how well the system of registration works – it didn’t work well in our case. There is widespread dissatisfaction with the inspection system and the dispute resolution system as shown in the examples listed in Appendix 2. The NHBC told us at one meeting that its inspections are designed primarily to assess its risk in issuing a warranty not to protect the consumer and might be relaxed for builders perceived as low risk. The NHBC is funded by the construction industry, it approaches claims as a matter for negotiation and unconscionable delay, and it uses gagging clauses to conceal dissatisfaction 

4.2 A Homes Construction Ombudsman should be established to oversee all alternative redress systems and to provide a cheap, quick and effective system of redress. It should have power to enforce standards and award compensation.  Although this should be funded by a levy on the construction industry it should be a public body not under the industry’s control. (We call it a Homes Construction Ombudsman rather than a New Homes Ombudsman as we see no reason why it should not also cover renovations and extensions)
5. THE INDUSTRY’S ATTITUDES TO DESIGN
The housing need is for a variety of different kinds of new homes. There is a need for affordable housing for young people and for low paid workers. There is a need for housing developments which use the streetscape to permit play and social interaction. There is a need for city centre development. There is a need for development organised around working from home. Houses in car free estates designed for people who walk and cycle, and who would like their children to be free of the danger of cars when playing, and of the health effects of exhaust emissions, currently sell at a premium – not because they are the most popular form of housing but because the provision is even more limited than the demand. In some areas the same is true of bungalows, despite their obvious advantages for older people in retirement.
The major house builders simply wish to build family homes in conventional layouts. They wish to build them close together and with small rooms so as to cram more of them onto any space. There are imaginative and innovative ways to resolve the conflict between housing and green space, such as roof gardens and earth-sheltered buildings but the industry does not wish to use these. It does not wish to cater for the above market niches. 
In this restricted vision of its role the industry is supported by the limited powers planning authorities have to address design issues, by the increasing tendency to see planning controls as an excessive regulatory burden, by the political references to “the need for housing” as if it were a homogeneous need rather than a set of specific needs, and by the use of viability tests to undermine enforcement of planning policies.

5.1 Local authorities should have much more power to address design issues in commercial housing developments.

5.2 The concept of a “need for housing” should be broken down into a full appreciation of the types of housing which are actually in short supply.

5.3 It should be recognised that the conflict between greenspace and the need for housing land will only be addressed by innovative use of new technological approaches. These are also necessary to control flood risk and to address the problem of urban heat effect. 
The Greater Manchester Directors of Public Health have proposed a concept of “greenspace-compatible development” in which any development in an area of open space deficiency or involving the loss of greenspace will involve an assessment of the value of the greenspace being actually lost or in the case of an area of open space deficiency, the opportunity cost of developing rather than creating green space. Design should then be focused on replacing the benefits that are lost. 

5.4 The concept of greenspace compatible development should be actively promoted through the planning system.  
6. FLAWS IN THE MARKET 
The free market operates on the basis that if something is in short supply the price will rise and that will attract the production of additional goods bringing the market back into balance and leading to the price falling. Where a rise in price cannot create additional supply this mechanism cannot operate – such situations are sometimes referred to as positional goods. Land is a positional good. Hence the market in land is subject to distortions which can give rise to the need for regulation.

It is often argued that higher quality, better design and better protection for purchasers in the housing market will lead to an increased price of housing. However this should not be the case. An equation applies H=C+P+L where H is the price of a house, C is the cost of building it, P is the builder’s profit and L is the cost of the land. If H and P are fixed by market forces then an increase in C should lead to a fall in L. For as long as the price of building land exceeds the price of the land for other purposes, an increase in the cost of building houses should lead to a fall in the price of building land.  This would however only apply if the increase in cost applied to all builders due to an improvement in industry standards or tighter regulation. If it were applied only by certain builders then they would have to pay the same price for land as other builders. L would be set by that price and it would indeed be the case that an increase in C would have to be compensated for either  by a fall in P (rendering such builders uncompetitive in seeking investment) or a rise in H (requiring such builders to charge a premium for higher quality). 
The conclusion to draw from this is that, in a market which is distorted by the fact that land is a positional good, an increase in the cost of building a house will lead to a fall in the value of building land if it is spread across the whole industry. However an increase which is borne voluntarily by certain builders operating to a higher quality will lead to a rise in the price of houses. 

Why then do good quality builders not lobby for tighter regulations enforcing higher industry standards to prevent them being outbid for land by builders intending to build to a lower quality?
It is important to appreciate that most large developers have already acquired substantial land banks. As a result their interests as investors in land are as substantial as their interests as builders of houses.  
6.1 Land banking (defined as the purchase of a land by a property development or construction company for use in a future development which planning permission has not yet been given for) should be recognised as a potentially anticompetitive practice. It is not, of course, invariably anticompetitive but it can become so if it is abused.

6.2 Local authorities should have power to require the sale of land from a land bank to a competing developer where the land bank refuses to build in accordance with the authority’s policies and strategies and blocks development by a competing developer willing to do so.

6.3 Where land is owned by a land bank, and a viability argument arises as to the planning requirements imposed by the local authority, it should not be assumed that the land bank has the right to benefit to the degree it expected from the speculative purchase of the land. If the effect of planning requirements is to lower the land value, the land bank must accept that its speculative risk failed.
APPENDIX 1 OUR OWN EXPERIENCES 
Events 
· In 1998 we entered into a contract with a builder. He sold us a piece of land which he owned on the shores of Hollingworth Lake, Littleborough, and agreed to build us a house to an agreed high quality specification for an agreed cost and to issue an NHBC Buildmark contract. We made staged payments as the work progressed.

· We agreed with the builder that he would use the NHBC for building control. We relied on the NHBC to ensure that the house was built properly. It was a well known organisation with mandatory technical standards and guidelines and publicity which presented it as an effective guarantor of quality. We now know that this was a mistake but at the time we had confidence in them to do the job.

· In September 1998 the NHBC certified the house complete and the builder asked for the final payment. However it seemed to us that the house was incomplete (bathrooms, kitchen and internal doors had not been installed, the tiling was incomplete, and the fire surrounds had not been installed) and that in some respects it fell short of the specification. We were also concerned about the thick green mould on the floors. There was also a dispute about some extras which we felt were actually part of the main contract. We agreed with the builder to hold part of the payment back to cover the uncompleted work.

· We then engaged a clerk of works to authorise the remainder of the final stage payment. The clerk of works advised against payment, saying there were serious defects in the windows, floors, damp-proofing, plumbing, electrical installations and insulation. A water tank was inadequately supported and at risk of falling through the ceiling. Gable end restraints were missing. There was extensive raining in. This list is not exhaustive (see list at the end of this appendix).

· We refused to make the final stage payment.

· Those defects which first became apparent during the first two years after the issue of the NHBC certificate are the liability of the builder and those which were discovered after the first two years are the liability of the NHBC. The NHBC policy excludes any liability for the NHBC in respect of issues discovered in the first two years and the building contract excludes any liability of the builder to us for issues discovered after that time, provided that he has used the NHBC for statutory building control and has issued a fully effective Buildmark NHBC policy including all the sections of the policy. 
· He didn’t use NHBC for statutory building control, only for inspection of the quality of the work. The policy issued in September 1998 therefore excluded a section which only applied when the NHBC were used for building control and so the builder had not complied with the contract. In November 1998 the builder asked the NHBC retrospectively to carry out building control. They could not do this but at some time between November 1998 and April 1999 the NHBC issued a “promissory note” extending cover to include this section. Although this gave us some additional cover under the policy its most significant effect was to allow the builder to meet this criterion of the contract, but without the detailed inspections we had relied on. 
· When the NHBC discovered that the builder was in breach of his contractual obligations we think, instead of helping him avoid that breach, it should then have surveyed the property very carefully and required it to be completed properly. NHBC didn’t do this.
· The sum we had in hand on the contract was at first probably almost sufficient to pay for the defects that were apparent in the first two years, although, of course, it is no longer adequate as prices have gone up since 1998 

· We considered using the NHBC resolution system as the way of resolving our disputes with the builder. However the builder asserted that he only needed to comply with NHBC standards, not with provisions of the building specification. To use the NHBC resolution system we would have needed to pay the builder the outstanding final payment on the contract and then accept a resolution which would not have enforced the specification he had agreed to.
· Our lawyers advised us instead to argue that this was an unfair exclusion clause. That is what we did. Since then an exclusion clause of this kind has been upheld by the courts in the case of Robinson v Jones so today we would have been unable to make this argument.

· We were able to resist the builder’s claims but only because we held a legal expenses insurance policy. The full £50,000 indemnity limit on the policy was used up on pre-action correspondence, negotiations to secure possession of the property and expert reports. Indeed it was somewhat exceeded and we had to meet some of the costs ourselves. This was without any case actually going to court. 

· We were told that going to court would be prohibitively expensive.

· We offered a settlement in which the builder dropped his demands for payment and we kept the money in hand and used it to pay the cost of rectifying the defects, retaining the NHBC cover after the end of the two year period but using the money in hand to pay for the defects that had already been discovered. The builder at first resisted this but then in 2000 accepted it in principle but only if we agreed never to sue him ever for anything, past, present or future. We had at that point just discovered that there were defects in our right of way to the property.
· When we refused to pay the final stage payment in October 1998 the builder asserted a lien on the property and we did not gain possession of it until November 2001 when he abandoned the lien, probably because damages for loss of use were adding to our claims against him.
· Further defects became apparent when we secured possession of the property and it was then that our claims on the NHBC policy began. We first lodged a claim with the NHBC at the end of 2001.
· We had various discussions of the claim between then and 2006 in which the positions taken by the NHBC were, we believe, absurd. We believe our claims were being stonewalled. For example 
· NHBC claimed that certain claims were compromised by a settlement we had reached with the builder even though we had made no such settlement. NHBC refused to tell us what evidence they thought they had for this. 
· In relation to some claims relating to drainage they asked for a plan of the drains which we did not have. They were entitled to demand this from the builder but they did not do so – instead they refused to entertain our claim unless we produced a non-existent document. The RICS independent surveyor described it as unreasonable for the NHBC to demand these documents, especially when NHBC had a right to demand them from the builder, which they had not exercised. 
· NHBC claimed that severe flooding of the rear garden, sufficient to produce marshland vegetation, was merely due to inadequate garden maintenance (it eventually transpired to be due to a non-existent surface water drain). 
· NHBC claimed that they were entitled to the benefit of the money we had in hand on the contract even though it was held against work that had arisen in the first two years and that the NHBC would not be paying for.

· In 2004 we reopened negotiations with the builder. He had had a survey done and he abandoned some aspects of his original position but the sticking point was his insistence that we drop the claims against the NHBC which were then under way. 

· We offered adjudication, mediation or inspection by a joint RICS-appointed expert The builder did not agree to any of those but instead he insisted we relinquish our claims on NHBC. 

· The net sums in issue were too small for litigation to be sensible and in the end the claims and counter claims both became statute-barred and ran out of time. As the contract was by deed, the statutory limitation period was 12 years, so this didn’t happen until 2010.

· In 2006 we asked the RICS to appoint an independent surveyor to survey the property and prepare an independent report relating to our disputes with the NHBC and with the builder. It took time for this report to be prepared, and took much longer than we expected due to delays beyond our control. The RICS at first mislaid the application and then appointed an expert who withdrew the day before he was due to make his inspection. The replacement expert they then appointed spent some time trying to mediate between us and the builder to see if the builder would accept his report as a joint report (he wouldn’t). However the report was eventually completed, we served it on the NHBC when we received it in 2008 and they accepted it. It recommended structural investigations and investigations of drainage and water ingress. 
· Had the NHBC persisted with its previous position we would have taken the matter to the Financial Ombudsman Service in 2008 but they didn’t.  They adopted a much more reasonable position but there was then a correspondence stretching over a number of years in which, if the dates and the reminders are ignored, it would at first seem to be a broadly  reasonable correspondence but in which the delays in the NHBC replying were unacceptable to the point of being unconscionable. 
· It took over a year from receiving the RICS report to agreeing that NHBC should accept the claim

· It took 10 months (February 2011 to November 2011) and 13 reminders to arrange a meeting to discuss a significant expert report which said that the NHBC explanation for the cracks was wrong 

· After the NHBC had accepted that and had appointed the same expert as a joint expert to investigate it, he presented his report within 3 months but it then took them 7 months (February 2012 to September 2012) and 15 reminders to respond to it 

· When they sent investigators to look at the drains NHBC instructions did not cover the main problems we had raised. 

· When they monitored the cracks, it wasn’t until an occasion when we were present that we pointed out that the main cracks were inside the property – prior to that they had been looking at the wrong walls.

· There was then a site meeting which agreed the work to be done but it took 6 months for NHBC to produce a costed schedule of works 

· When they did it was unintelligible to our experts of 40 years experience and seemed to contain impossible proposals including drains running up hill. NHBC refused to provide a method statement. This made it difficult for our experts to assess it and cost it. 

· It took from April 2013 to September 2013 to obtain a response to our comments on this schedule 

· There was a discussion in September 2013 which seemed promising but it wasn’t until February 2014 that NHBC put that in writing. When it was put in writing it was seriously ambiguous.

· It took until August 2014 to obtain clarification of these ambiguities 

· It is now agreed what claims NHBC accept. The disputed claims have been referred to the FOS. However NHBC is dragging its feet over costing of the claims that it has accepted and is disputing (with consequent delay) claims it should obviously accept. 
· The NHBC have agreed to an expert to expert discussion to resolve the differences in costing between our experts. In July 2014 we told the NHBC that our experts now had all the necessary information and were available for that process. Apart from a meeting in November 2014 to clarify precisely what claims are accepted there has been no progress on this. Even though NHBC itself suggested this process it has not made its experts available for discussions over what is now 16 months and counting.
·  Instead it has made an offer of a sum, which would have been acceptable as a costing of the accepted claims, but is offered in full and final settlement of all claims with a gagging clause. We should not have to abandon the disputed claims to obtain payment of the claims that are accepted.
· We have been asking for roof investigations since 2002. In February 2015 NHBC finally agreed to this. Our structural engineers calculated that the roof is not strong enough to bear the weight of the attic store room and the room should not be used until strengthened. The NHBC say that the roof looks OK. They say that there has been no damage, but the house has never been lived in and the room has never been used. 

· There are still problems that they are simply ignoring – including loose mortar that can be brushed out in the subfloor.

·   There are significant aspects of the problem which are concealed until work starts, including the causes of the stepped cracking in the wall of the study – we have suggested either a contingency provision in the full and final settlement or an agreement that we can look at those issues when the area in question is opened up by the work but NHBC refuse either of those
·    Where our experts and theirs have both costed something properly, the differences are quite small. The big differences come where NHBC haven’t done a proper estimate, just made a guess, and our experts have costed them properly. This is probably why NHBC are simply failing to engage in the expert to expert costing process that they themselves suggested.

· It was 2009 that NHBC surveyors, noticed instability in the gable end walls when following up the 2008 RICS report. It has still not been investigated
· Some of the drainage issues noted by Mr. Walls (the NHBC claims investigator) in 2002 have still not been addressed
· NHBC refuse to accept the recommendations of their own loss adjuster to tank the subfloor because of the tidemarks seen by the joint expert 

· A long list of correspondence and other recorded contacts is contained in the document embedded herein which is too long to include in the body of the evidence.
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  Defects in Our Property 
The following defects were present in our property at the time that it was finalled by the NHBC in September 1998

·  It did not meet fire regulations

·  There was a contaminated water supply

·  A water tank was supported on roof trusses

· Double glazed units had been fitted into window frames cut for single glazed units

·  Water entered freely under the back door

·  The hot and cold water pipes were too close together and affected each other
·  There was a risk of legionnaire’s disease due to defective plumbing
·  Missing radiators, internal doors, kitchen, bathrooms, fire surrounds, cornices
·  Extensive water ingress necessitating rebuilding of the dormers
· Lead on roof fixed with a sealant 
· Plastic cavity trays round the chimneys
·  Use of untanalised wood on external woodwork including dormers
·  It did not meet insulation requirements
·  Electrical installations did not meet CIEE standards
·  The subfloor was inadequately cross ventilated and air bricks were at the wrong level
·  There was no visqueen layer below the floor
·  The combination of the last two faults  led to the wooden floors buckling 
·   The pot and beam floor was not grouted
·  The chipboard in the upstairs room was not of sufficient strength for the gap between the joists
·  A drain at the rear of the property was missing 
·   Other drains and manholes were poorly constructed 
·   The inner skin of the whole of the rear wall was badly constructed out of alignment with an inadequate strength of block. This led to subsequent appearance of cracking large enough to see through and a consequent requirement for rebuilding 
·  The roof design had been modified and was no longer strong enough to support the upstairs room in actual use 
·  There were no gable end restraints 
·   The roof straps were too short to comply with building regulations
·   The hall chimney piers in the subfloor are poorly constructed and need piling
·   The subfloor showed evidence of substantial water ingress, including tide marks
·   The Aga flue was in the wrong place
·   Cavity walls were not sealed where windows had been fitted, causing damp 
·  The insulation of the apex roof void was with polystyrene slabs fitted inadequately between joists. This was a fire hazard
·   The attic store room had obstructed the flow of air in the roof without additional ventilation being provided 
·  There was no apex ventilation in the roof 

·  A lintel was  inadequately seated 

·   A lintel above the garage door was made of a mild steel unit which was unsuitable for that position and was rusting with cracking of brickwork
·   The drive was very badly constructed, with unevenness and no drainage, resulting in ponding. Later parts of the drive were to collapse

·  There was an infestation of Japanese knot weed in and around sewage pumps 

·  The sewage system was in a poor state and failed, needing replacement, and supercharging back into the drains. The builder was contractually obligated to put this into good order but clearly hadn’t done so. 
·  The floor of the attic store room sloped 

·   There were no foundations to the patio wall or steps

·   There are long cracks in the outer skin brickwork and in the gable ends. (Further cracks internally including the cracks the NHBC has accepted responsibility for and the stepped cracking in the study wall referred to in our reference to contingencies were not present at this time but emerged subsequently).
· Top soil had been removed from the site to another site 

·   The back door was a poor fit and too small and fitted with the inside on the outside
·  Woodwork was not prepared to a standard suitable for painting 

·  Plumbing in the subfloor was inadequately supported, including a waste pipe supported on stones.
·   There were also 16 serious shortfalls from the specification, 136 minor defects or snagging items, and 72 items which fell short of best quality and, whilst not defects in themselves, cumulatively failed to meet the quality standards agreed in the contract 
Building Control at the Property 
One of the reasons the builder used local authority statutory building control rather than complying with the contractual provision relating to using NHBC was that he wished to proceed by way of an outdated building permission which the local authority had failed to cancel. 

There are no records of building control inspections and the local authority assumes they have been lost, as also the detailed planning permission. However there is no dispute about the fact that it had planning permission (indeed the local authority has certified its compliance with planning permission at an inspection in November 2000 for which we paid a fee) and letters written by the local authority at the time demonstrate that the necessary building control processes were undertaken.

According to these letters the building was inspected at three stages – installation of the foundations, installation of drains and an inspection at the time that the builder was presenting the building as complete.  We were initially told that the building had been inspected on seven occasions but this is because inspection of foundations and drains each took place on consecutive days. 
On the last occasion that the building was inspected the building inspector did not issue a completion certificate but he did write a letter to the builder saying that the building was incomplete and indicating some uncompleted work. All the work listed in that letter was the uncompleted work for which we had agreed a retention with the builder and it did not include any serious defects. The builder presented this letter as evidence that apart from these items the building was completed, although the local authority has indicated that the letter merely indicated that it was not ready to be inspected, did not give any indication of the likely outcome of an inspection that had yet to occur, and should not have been used by the builder in the way that it was.

The local authority is now treating the building as substantially completed in 1998 and in which defects were subsequently found, although this is more because it is difficult to see what else it could do given the absence of any records. It has confirmed that the procedural requirements of building regulations were fulfilled up to the point at which construction ceased, that it cannot now complete building control, and that any enforcement action is out of time, but that it cannot confirm that the construction actually complies with the requirements of building regulations. 
The local authority cannot confirm that the foundations were constructed properly. Although it is said that they were inspected, it is also said that the drains were inspected but they can now be seen to be seriously defective and one of them is actually completely missing.
                         APPENDIX 2 OTHER PEOPLE’S EXPERIENCES 
We have discovered from the internet that we are not alone in these problems and that they affect large numbers of other people. On a Google search we find reports of similar cases in the Motherwell Times, the Reading Evening Chronicle, the Northern Echo, the Daily Telegraph, the Thurrock Gazette, forum.brand-newhomes.co.uk, Landlordzone, the Law Forum, the Ilkeston Advertiser, the Leyland Guardian, the Northamptonshire Telegraph, the Architect’s Journal and the Leasehold Knowledge Partnership.  We have also encountered individuals who have had similar problems. Clearly therefore this is not just a personal problem of our own. It is an important issue of public interest and we believe it requires fundamental change in the way the NHBC operates and the way the system works.

Details are contained in the embedded document which again is too long to include in the main body of the evidence even in an appendix 
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The NHBC’s claim to resolve claims within 8 weeks should be replaced by an accurate statement of the reality of what it practises, namely that it will stonewall and delay as long as possible and could take up to 17 years (and counting). If Government plans to build hundreds of thousands of new homes go ahead then many more people, including young couples, will be enticed as we were, and as the people reported were,  into buying properties believing that they are protected by the NHBC warranty and that the technical standards the NHBC produces will be enforced. They will enter into substantial financial commitments, perhaps including mortgages, on the strengths of that assurance. But unless there is substantial reform the system will not offer the protection that it claims to offer. The NHBC’s practices are devastating for purchasers, especially in combination with the industry’s neglect of quality and the lack of effective affordable redress.  It was possible for us to continue this fight because we were never able to move into the house. Most of the people recorded in these newspaper stories and web reports were not so lucky (although “lucky” is hardly an appropriate term for the domination of our lives by this issue for 17 years). For most of the people in these reports however the only option was to settle for what the system would begrudgingly offer them. This was usually devastatingly inadequate. 
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The following is a list of correspondence and other recorded contacts.


   Correspondence from us is italicised. 


   The first item of evidence that a particular claim has been made is emboldened.


The time has been divided into periods which have different significance for our claim relating to delay and our headings and summary notes at the start of  each section has also been emboldened


DETAIL OF OUR DEALINGS WITH THE NHBC


September 2000 - POLICY CAME ON RISK.


Sep 2000 to Nov 2001  NO CLAIMS MADE 


Nov 2001 to June 2003 


NHBC INVESTIGATING THE CLAIMS


We raise no issue of delay in relation to this period 


November 2001 - Claim made by telephone 


8th December 2001 Confirmed by letter - claim covered foundations

16th December 2001 – Claim made concerning fire regulations

17th December 2001 – Letter from Mr. Walls of NHBC relating to arrangements to visit the house to investigate cracks in the structure

22nd December 2001 – Letter to Mr. Walls confirming that the claim is a claim for a new defect not a request for resolution by the builder, pointing out that Mr. Walls letter had crossed in the post with the letter of 16th December and asking for a change of date 


28th February 2002 – Letter from Mr. Walls referring to an investigation that has taken place and confirming that he will visit again


15th April 2002 – Visit by Mr. Walls to investigate the property. 


19th April 2002 – fax to Mr. Walls enclosing a plan of the house and asking for a note that the investigations of the foundations were inconclusive. This was for use in a property tax appeal

29th June 2002 – reminder letter to Mr. Walls also including a note that cracks above the garage door, previously regarded as insignificant, are getting bigger.


5th July 2002 – letter from Mr. Walls 


26th July 2002 – further visit by Mr. Walls 


11th August 2002 – fax to Mr. Walls referring to fire regulations,, drains, construction of the dormers, roof, dpc at windows and sub floor. The letter also suggests that when all the necessary work has been identified we will ask the NHBC contractor to do all the work, including that for which we are responsible and we will pay for our part of it


16th August 2002, Auger, drains loss adjusters for the NHBC, carry out a CCTV drainage inspection. They note possible problems with the sewage pump and problems with the drain across the front garden. 

15th November 2002 – letter from Mr. Walls confirming an intention to revisit to investigate the cause of water ingress from the dormer windows.

21st November 2002 – letter from Mr. Walls changing the date 


17th December 2002 – further visit by Mr. Walls 


7th January 2003 – letter from Mr. Walls saying that the cracks are not structurally significant but result from cyclic movement from thermal expansion and are not therefore covered by the policy


17th January 2003 – letter from Mr. Walls accepting the claim relating to fire regulations


21st January 2003 – letter from Miss Brosnan of NHBC accepting the claim relating to drainage and asking for legal documents connected with the drainage


20th February 2003 – reminder letter from Miss Brosnan


15th April 2003 – further reminder letter from Miss Brosnan


12th May 2003 – letter to Miss Brosnan 


· explaining that we do not have a plan of the drains and enclosing all the documents which we do have 


· challenging the idea that construction of the dormer in untanalised timber is not a “defect causing damage”


· challenging the idea that the defects in the roof are not causing damage, pointing out that if left unaddressed the roof will rot. 


· pointing out that cracks in the kitchen, previously regarded as non-structural in nature, have now opened up further and it is possible to see through them 


June 2003 to March 2005 


SURREAL CORRESPONDENCE UNCONNECTED WITH REALITY 


We assert that this entire period represents time wasted on demands for non-existent documents, references to a settlement agreement which doesn’t exist and failure to reply to reasoned argument.

It should be noted that the non-existent documents should mandatorily have been kept by the builder but the NHBC refused to insist on him providing them. 

Delay attributed to NHBC 21 months

24th June 2003 – letter from Miss Brosnan saying she will close the file if we do not supply the documentation which we have told her we do not have. 


6th July 2003 – reminder letter to Miss Brosnan about the letter of 12th May 2003


11th July 2003 – letter from Miss Brosnan 


· reiterating that no work can take place on the drains without the non-existent documents


· denying that defects in the dormers and the roof amount to major damage


· reiterating that the cracks have been regarded as non-structural 


· asking for information about what retention monies have been used for


July 2003 – we were approached by the contractor for the fire regulations work but we explained that we wished to identify all the work that needed to be done and have it done at the same time as explained in our letter to Mr. Walls on 11th August 2002 


27th August 2003 – letter from Miss Brosnan reminding us to contact the contractor concerning the fire regulations work in the garage


17th October 2003 – letter from Miss Brosnan saying that if we didn’t contact the contractor she suggested paying us £1500.02 to discharge the claim about the fire regulations


2nd February 2004 – letter from Miss Brosnan saying she will close the file on the fire regulations


9th February 2004 – letter to Miss Brosnan


· reminding her that it was always intended to do all the work on the property at the same time


· challenging the completeness of the work specified as it does  not cover the garage storage area or the loft ladder


· pointing out the CCTV investigation which provides details of the drains and pointing out that most of the faults are in the drains we own and not the drains which are commonly owned


· challenging the view that the work to the dormers and roof is not covered 


· challenging the view that cracks that you can see through are not structurally significant 


· pointing out that details of the uses to be made of the retention monies were appended to the original claim


· pointing out that certain documents used by the builder were such that if they were genuine they implied that the NHBC was guilty of negligent certification and if they were not they provided a basis for a claim that the house was not completed as a result of fraud

10th February 2004 – letter from Miss Brosnan saying


· the work on the garage need to be done immediately because it is urgent

· the drainage item was part of a settlement with the builder and anyway NHBC cannot do anything without the non-existent documentation

· reiterating (without further explanation) the position on the walls and dormers and saying that anyway it is covered by the settlement with the builder

· reiterating (without further explanation) the position with the structural cracks

· asking for a copy of the completed and signed settlement agreement with the builder

· saying that the NHBC had accepted the insurance irrespective of any inspections (we assume this relates to the document headed “promissory note” which was provided to the builder by the NHBC and which the builder had given to us in April 1999 as evidence that the NHBC had carried out building control inspections and which we had asserted was therefore, if genuine, evidence of negligent certification). 

· saying “NHBC cannot and do not guarantee that every home is built defect free”

22nd April 2004 Letter from Miss Brosnan asking us again to sign and return the discharge form so they can send us £1500.02 to conclude the fire regulations issue 


3rd May 2004 Letter to Miss Brosnan 


· Indicating that as she has now indicated that the NHBC did not intend the promissory note to constitute evidence of inspections we now wish to pursue the claim relating to fraud. (We mistakenly refer to this as made under part A of the policy because we had it in our mind that part A related to the cover before completion, part B related to the two year period of the builder’s responsibilities and part C related to the period after that. In fact this was a mistake – part A deals with definitions, part B deals with the builder’s responsibilities and part C deals with NHBC liabilities. 


· Reiterating that there really are no documents relating to the sewage system and we cannot provide what doesn’t exist. We offer to authorise Miss Brosnan to talk to our solicitor if she has doubts 


· Confirming that there is no agreement with the builder but the retention monies are entirely absorbed by the part B defects and damages for delayed completion


· Pointing out that as the house has never been lived in so there is no urgency about the work


· Saying we are happy to settle claims relating to the garage by a cash sum but that offered does not cover the work that is necessary 


· Saying that sealing the loft ladder and not using the storage area is no more a solution than bricking up the garage door and redesignating the garage as a games room would be. The house has to be made compliant as it is intended to be used.. It cannot be made compliant by changing its use. 


10th May 2004 Letter from Miss Brosnan 


· reiterating (without further explanation and without any reference to the arguments we had put forward) the NHBC position on the drainage system, the garage, the dormers, the roof, and the structural cracks. 


· asking for a copy of the non-existent settlement agreement


· saying that cover for the property being uncompleted does not apply because “the property was completed substantially for the purposes of the issue of the NHBC warranty”.


9th July 2004  Letter from Miss Brosnan saying that the file will be closed if the discharge form for fire regulations is not signed and returned within 28 days 


3rd August 2004  Letter from us to Miss Brosnan saying


· we do not accept that it would comply with building regulations to fireproof part of the garage but ignore the garage storage area. This is because the purpose of the building regulations is to protect the house from the flammable materials stored in the garage and excluding the storage area does not meet that requirement


· we do not accept that the cover in the structural guarantee period does not extend to serious defects in the roof because serious defects in the roof are the example used in NHBC’s promotional video and the word “roof” appears in the definition of structure 


· we do not accept that the policy provides no cover for non-completion due to fraud because clause C1(1) explicitly provides such cover


· we do not accept that NHBC is entitled to demand non-existent documents as a precondition for processing the claim relating to drains since NHBC accepts the drains to be defective and the claim  to be valid


· we do not accept that a crack large enough to be seen through in a loadbearing structure can be regarded as not a structural problem, whatever its cause 

We asked for a serious response to these points (not just ignoring the points and reiterating NHBC’s position) within 28 days


12th August 2004 Letter from Miss Brosnan reiterates the previous letters. Says the property was finalled in September 1998 and is therefore complete. In response to the point about the drains and the demand for non-existent documents says “I would advise that it would be up to you to provide supporting evidence to substantiate any claim”.


14th August 2004 Letter from us to Miss Brosnan


· pointing out that although we had asked her to respond to our arguments all she had done about the garage, the roof and the crack was ignore our points and reiterate her view


· so far as the claim relating to non-completion is concerned “you seem to be saying that because one of your inspectors concluded that the house is finished therefore it is finished even if it isn’t, and even though the local authority has not issued a completion certificate and even though a Local Valuation Tribunal has assessed the outstanding work as requiring five months to complete and even though a completion notice issued for council tax purposes was quashed by the High Court. 


· in relation to the words “I would advise that it would be up to you to provide supporting evidence to substantiate any claim”, which was Miss Brosnan’s reply to “we do not accept that NHBC is entitled to demand non-existent documents as a precondition for processing the claim relating to drains which it accepts to be valid” we asked “What is it that we require to evidence in order to substantiate our claim. What does that have to do with the demand for non-existent documents?”

18th August 2004 Letter from the General Manager’s Office saying the matter would be reviewed by Mr. Sharples, the Claims Manager, under the Claims Service Complaints Procedure, a copy of which was enclosed


26th August 2004 Letter from Mr. Sharples


· asking for return of the signed discharge form about the fire regulations work. He does not address the points made about the garage storage area


· saying that the roof has been deemed a non-valid claim but in any case is included in the Settlement Agreement with the builder


· saying that the property was finalled for the purposes of the NHBC warranty in September 1998 which means that for the purposes of the NHBC warranty the property is substantially complete so section C1(1) does not apply. In any case we hold a large retention of monies. 


· saying that the drains are also part of the settlement agreement 


· saying that the cracking was due to thermal movement


8th December 2004 Two letters from us to Mr. Sharples. One says that we would be interested to see a copy of the Settlement Agreement that he has on his files as we haven’t settled our disputes with the builder. The other reiterates our argument about the fire regulations work and asks him specifically which part of the argument he disagrees with. 


No reply was received.


March 2005 to August 2008 


OBTAINING AN INDEPENDENT REPORT BY PETER DALE, AN RICS APPOINTED SURVEYOR FOR THE PURPOSES OF OUR DISPUTES WITH THE BUILDER AND WITH THE NHBC 


The need for this report to be obtained before progressing the issue with the NHBC was created by the NHBC’s attitude to the claim and is therefore part of the costs and delay. However the length of time it took to arrange the report was substantially increased by various matters arising from the dispute with the builder. We had to make a final attempt to get a settlement with the builder through mediation and/or adjudication and/or inspection by a joint expert. Then we had to offer opportunities for the builder to inspect. This took up nearly 12 months. Then, when we did make the application to the RICS, they initially mislaid it. Then they appointed an expert who withdrew the day before his inspection. 


Although all of this was outside our control we do not think the NHBC can be held responsible for the time spent negotiating with the builder, or for the time lost by the RICS mislaying the application or for the initial abortive appointment. Therefore we would count only 12 months of this period within the delay occasioned by the NHBC.


August 2008 to  September 2008 


REFERRAL TO THE CHIEF EXECUTIVE


18th August 2008. We write to Mr. Farookhi, the Chief Executive of NHBC 


· asking him to address the unresolved correspondence


· making a new claim in relation to the crack between the kitchen and the lounge which has now become larger, the neighbouring door frame has now moved out of true and a further crack has opened up at the corner of the kitchen

· making a new claim in relation to water ingress as the independent surveyor believes that the roof may not be water tight


· making a claim in respect of further defects in the drainage including missing drains 


· informing him of the forthcoming report by Mr. Dale, which has advised the new claims, and pointing out that this report was prepared based on inspections during the course of the policy and asking for confirmation that faults discovered were within the scope of the policy even if not specifically mentioned in this letter 

1st September 2008  Reply from Mr. Farookhi referring the matter to Mr. Jones, Claims Manager 

3rd SEPTEMBER 2008  END OF THE TEN YEAR PERIOD


September 2008 to July 2009 


NHBC REINVESTIGATE THE SITUATION


We have no complaint about the NHBC’s conduct during this period just as we had no complaint about their conduct in the period November 2001 to June 2003. However, only one of these two periods of investigation should have been necessary.

Therefore we attribute 18 months (the first period of investigation which now has to be repeated) to NHBC Delay 


  10th September 2008 Reply from Mr. Jones confirming the previous position on the garage and on the issue of the house being complete, and asking us to provide further information to Ms. Brosnan about some other issues. 


Between this letter and the next there are discussions with Ms. Brosnan about the information needed –the discussions are referred to in our next letter .

8th December 2008 Letter to Miss Brosnan enclosing the report from Mr. Dale


8th December 2008 Letter to Mr. Jones asking whether if we are not happy from the actions by Miss Brosnan we write to him or to the General Manager (Claims) (the next stage in the complaints procedure). We also point out that Ms. Brosnan has not previously given sensible answers to our questions and whether we can assume that this will not be the case again. We also ask whether we should escalate the issue of the fireproofing and the claim for non-completion due to fraud to the General Manager (Claims) now or we should wait until all issues have been dealt with.


12th December 2008 Acknowledgment from NHBC


24th December 2008 Reply from Mr. Jones answering the procedural points. 


10th February 2009, 29th March 2009, 6th May 2009, 3rd June 2009, Letters between ourselves and NHBC relating to the practicalities of investigations


25th February 2009 Visit by Mr. Aldcroft and Mr. Booth, both of NHBC. They investigate the structural cracking and they find that the gable end is unstable.


June 2009 to December 2009


CONTINUED FAILURE TO MAKE PROGRESS WITH MISS BROSNAN


This is a further period wasted by the reiteration of old positions 

Delay attributed to NHBC 7 months 

22nd June 2009 Miss Brosnan concedes the claim about cracking but says she is rejecting all other claims because of the settlement agreement, the absence of a plan of the drains, the lack of garden maintenance and the expiry of the policy. 


22nd July 2009 Letter from NHBC saying cracks should be monitored for 12 months. 


28th December 2009 Letter indicating that in light of the delays we would like to address the other issues rather than delay to refer everything at once. The letter is a detailed 11 page letter setting out all the points in dispute. In the course of this letter it is clear that we perceive Miss Brosnan as standing by the original NHBC positions

January 2010 to October 2010

NHBC SERIOUSLY REVIEW THEIR POSITION


We have no complaints about the NHBC during this period except that it would not have been necessary if it had been done properly over the years so we attribute a further 9 months (one of the two periods of re-investigation) to NHBC delay 


4th January 2010  Letter from NHBC acknowledging the escalation to the General Manager (Claims)


10th January 2010 Letter to Ms. Brosnan saying we have not received reports of the monitoring of the cracks and to the Claims Administrator suggesting a meeting 


12th January 2010  Monitoring report sent  from Ms. Brosnan


18th January 2010 Letter from Lindsey Schubert NHBC Customer Liaison Administrator apologising for delay.


On receipt of this letter we phone Ms. Schubert. She said she was still reading files but was aware of our request for a meeting. She said our claim had not been handled well.

22nd January 2010  Letter confirming a meeting and saying Patricia Davies, an NHBC Claims Lifecycle Manager, will see us. 


27th January 2010 Letter from Patricia Davies to arrange a meeting


2nd February 2010, 24th February 2010, 26th February 2010, Administrative letters relating to the meeting or to the monitoring of the cracks


12th March 2010 Meeting with Patricia Davies, accompanied by Alan Brookes, Technical Claims Manager.  The issue of the retention monies was resolved – it was agreed by NHBC that these applied only to the part B items for which the builder was responsible.


It was agreed that NHBC would test the drains. 


Claims relating to the dormers and chimneys were accepted.


It was agreed to identify the cause of the water ingress. 


It was agreed to look at the roof and confirm structural integrity and to investigate the ventilation.


15th March 2010 Letter from NHBC thanking us for our hospitality


23rd March 2010  Letter from NHBC confirming the above and also saying that the adequacy of the fire regulations work will be reviewed. 


7th April 2010, 20th May 2010, 18th May 2010, 20th June 2010, 21st June 2010, 28th July 2010,    Administrative letters relating to arrangements and information. 


30th July 2010 Letter from Miss Fiona Jackson NHBC Claims Handler. She says the NHBC still thinks the cracks are due to seasonal movement and will put an expansion joint in. She also proposes some remedial works to the roof, although not the major items.


6th August 2010, 29th September 2010, 1st October 2010, 17th October 2010, 21st October 2010,     Various administrative letters about meetings and technical advice 


October 2010 to February 2011


NHBC AWAIT OUR EXPERT ADVICE


We raise no issue of delay – the NHBC are waiting for us here 


February 2011 to November 2011


NHBC CONSIDER OUR EXPERT ADVICE

It took 10 months to arrange a meeting, despite letters from Mr. Rogers and ourselves, and to approve investigations which, in the light of the letter from Mr. Rogers were obviously necessary.


This is a totally unnecessary delay characterised simply by a failure of response to 13 reminders and by explanations blaming other departments within NHBC


Delay Attributable to NHBC 10 months 

20th February 2011 We send NHBC  a letter from Mr. Rogers of Rogers Geotechnical Services Ltd saying the cracking is of too great a magnitude to be due to thermal cracking, outlining some alternative explanations and recommending investigations

18th March 2011 We fax Fiona Jackson confirming a conversation that Mr. Rogers would deal with the matter with the NHBC engineers 


7th,8th,12th & 14th April 2011, 9th,10th, 25th & 31st May 2011, Reminders their engineer hasn’t  contacted Mr. Rogers.


13th June 2011  Message left on answerphone by Fiona Jackson saying she has complained to the NHBC chief engineer about the failure of the NHBC engineer (Martin Hall) to contact Mr. Rogers


9th July 2011 Letter to Fiona Jackson pointing out that the meeting still hasn’t happened and seems no nearer and asking whether, if she is having difficulties within her organisation, it would help her if we complained to the Chairman of NHBC

20th July 2011, 22nd July 2011, 3rd August 2011 Further reminders 


5th August 2011 Mr. Rogers speaks to Mr. Hall


5th September 2011 Letter asking the NHBC either to approve the investigations recommended by Mr. Rogers or meet

23rd September 2011 Apology given by NHBC for delays. Ms. Jackson was on leave.


26th and 27th September 2011 Phone calls from NHBC offering a meeting date.


27th September 2011 Letter from Miss Jackson confirming a meeting date. 

30th September 2011 Letter confirming a meeting date

7th November 2011 Meeting


10th November 2011 Letter confirming agreement to the investigations recommended by Mr. Rogers. Mr. Rogers has been engaged as a joint expert to carry them out. 


November 2011 to January 2012 


JOINT EXPERT REPORT PREPARED 


 No issue of delay 


November 2011 Report by Mr. Rogers to the NHBC says the structural cracks are due to the buckling of all the inner walls at the back and sides. These need to be rebuilt and the outflow to the lake needs investigating. Piling is needed in two other areas of the house. He points out that the roof is supported off these walls and the stresses are concentrated due to poor construction. There are water tide marks in the subfloor. Other drainage investigations are needed.


17th January 2012 Letter from Fiona Jackson confirming report received and saying she will take up its recommendations. She asks us to set out our other concerns so they can be dealt with at the same time


16th February 2012  We reply setting out our understanding of the way forward including the need for further investigations, especially of the drainage and the weight of the roof, as recommended by Mr. Dale and by the joint expert, and the need to address some aspects of the fire regulations work, additional manholes or rodding eyes at the front of the property, ventilation of the roof void to meet building regulations and the area of regular flooding in the back garden which can be seen by the presence of marshland vegetation


February 2012 to September 2012 

NHBC FAILS TO ORGANISE DRAINS INVESTIGATIONS OR RESPOND TO THE JOINT EXPERT REPORT  


This is a further period characterised by delays in response to reminders. It is also characterised by the failure of NHBC drains investigators to investigate everything necessary, saying that they have not been instructed. In some of the exchanges there also emerges a tendency to assert that things are new claims when in fact they are obviously simply the results of the investigations of old claims made well within the policy period.


It is a further period of entirely unnecessary delay.


Delay attributable to NHBC 7 months 


Reminders sent 10th April 2012, 19th April 2012, 20th April 2012, 23rd April 2012, 24th April 2012, 26th April 2012, 30th April 2012, 1st May 2012, 14th May 2012(recorded delivery), 18th May 2012, 6th June 2012, 7th June 2012, 8th June 2012


20th June 2012 The drains investigators (Auger) (also described as loss adjusters) and a firm called Vendcare visited the property for NHBC. They tried to find the drain to the lake but didn’t have the right equipment. They had not been instructed to look at the waste pipes to the kitchen.


12th July 2012 Dr. Watkins spoke to Fiona who said she would ring back the next day

13th July 2012 She rang back. She said the drainage ran to a soakaway. Dr. Watkins said that in that case the soakaway was ineffective. She said we could not keep adding claims now that the policy was over. Dr. Watkins said it was not a new claim – it was the longstanding claim about flooding of the land which they have previously attributed to land drainage. She acknowledged this point. 


16th July 2012  Letter confirming the points from the conversation of  13th July and saying she will need 10 days to consider them


22nd July 2012 We write drawing attention to outstanding investigations and the failure to respond 


1st August 2012  Fax confirming a conversation the previous day in which a timetable for progress had been agreed based on completing the drainage investigations, considering how best to address the rebuilding of the walls along the whole back of the house  and considering our other points as listed in our letter of 16th February 2012. NHBC will aim to do all this in August and make a revised offer, we will aim to prepare a response in September and it might be possible to meet and hopefully resolve things in October 2012. 


4th September 2012  Letter from NHBC encloses a partial drainage report and says that Mr. Booth will visit on 12th September to meet Mr. Rogers and confirm arrangements for rebuilding the walls. The report also recommends tanking the subfloor


10th September 2012 Fax delaying the 12th September meeting as Mr. Rogers is unavailable 


14th September 2012 Letter confirming a new date of 22nd October 2012 


September/ October 2012


SEVEN WEEK DELAY DUE TO UNAVAILABILITY OF JOINT EXPERT  


We do not blame the NHBC for the delay from 12/9/12 to 22/10/12 


22nd October 2012 Site meeting confirms some of the work that is needed although not all issues are addressed

October 2012 to April 2013 


DELAY IN FOLLOWING UP SITE MEETING 


This was a further wholly unnecessary delay of 6 months


2nd December 2012  Reminder letter

10th December 2012 Letter from Miss Jackson asking various questions 


26th January 2012 Letter to Fiona Jackson setting out the 18 issues which we would expect to be dealt with in a settlement, as follows


1. The work listed in the NHBC schedule of works dated 10th August 2010


2. The work listed in the NHBC schedule of works dated 17th January 2003


3. The rebuilding of a number of walls as agreed between Mr. Rogers and Mr. Booth. 4.  Any other points agreed between Mr. Rogers and Mr Booth


5  Marshy ground which floods and the missing surface water drain suggested in various past investigations


6. Pipework and drainage into the subfloor

7. Foundations to the chimney breast wall


8. Gas pipe in garage ceiling


9. Roof ventilation


10. Several manholes/ inspection chambers


11. Roof truss in the storage area above the garage. This truss is a fire hazard as it rests on a hot flue


12. Sloping  lintol above the door between the kitchen and the lounge


13. Stepped cracking in library wall.


14. Replastering and cornice moulds consequent on work to be carried out 


15. Repair of damage to ceilings etc caused by water ingress


16. Drain from kitchen to sewage system not laid to falls.


17. Replacement of the lintol above the garage door


18 The weight of the roof has not been assessed by a structural engineer


We explained for each of those issues when it was first the subject of a claim, and also when we had raised it in our current discussions and correspondence. 


We made an offer that if there is a rapid and satisfactory conclusion on those 18 points we would compromise by withdrawing all other claims 

7th March 2013 Reminder letter from us to Miss Jackson.


17th March 2013 From us to Miss Jackson - confirms a telephone conversation recording that NHBC had agreed to respond before Easter and that if they did so  arrangements would be made for a meeting on April 26th  2013

23rd March 2013 Reminder that Good Friday is only six days away 


27th March 2013 Letter from Fiona Jackson supposedly sending the Schedule of Works but in fact not containing the enclosure 


4th April 2013 Letter from Fiona Jackson apologising for the missing enclosure and enclosing three copies 


April 2013 to November 2013 

DELAY RESULTING FROM THE INCOMPREHENSIBLE NATURE OF THE SCHEDULE 


The purpose of the Schedule was supposed to be for us to cost the work but in fact, as the NHBC themselves admit (indeed assert in justification) the Schedule doesn’t list the work; it merely describes a process for making an unfocused estimate. 


Moreover the Schedule when we finally understood it had omitted important areas of work – there was no outflow to the lake, no provision for moving the pot and beam floors to access the work needed to be done in the subfloor and no provision for moving and replacing the staircase for the same reasons. Indeed our experts have found so many aspects of the work missing that the NHBC figure amounts to a guesstimate.


There was also no response to the additional items referred to in our letter of 26/1/12. The Schedule was subsequently amended to include many of these and a sum of £15,000 was offered to cover some of the others but even so items   9, 11, and 18 continued to be omitted with not even the slightest explanation as to why whilst items 6 and 16 are covered only by an assertion that there is leeway in the costing.  


It even took 3 months to get the NHBC to accept that water can’t run uphill. 


Delay attributable to NHBC 8 months 

23rd April 2013,1st May 2013, 8th May 2013,  Correspondence relating to the interpretation of the Schedule and the postponement of the 26th April meeting in consequence 


19th May 2013 We write to Fiona Jackson asking for a site meeting to understand the Schedule

28th May 2013 Fiona Jackson writes to us refusing a site meeting


5th June 2013 Fiona Jackson writes to us again refusing a site meeting and suggesting a telephone conversation 

3rd June 2013 NHBC send revised schedule which remain confusing even to our experienced architect and quantity surveyor

17th June 2013 Letter to Fiona Jackson and letter to Mr. Booth expressing regret that they have not agreed to a site meeting to understand the schedule, thanking them for the revised schedules and asking a number of further questions. In this letter we enclosed a plan of the walls to be rebuilt, provided by our architect,  and asked for it to be confirmed. We also ask for a method statement. This request has not been responded to.


28th July 2013 Letter to Fiona reminding her that our offer to waive various claims had been predicated on a quick settlement, pointing out difficulties we were experiencing due to delay and pointing out that some of the responses to our queries had been absurd – for example the proposed outflow to the lake required water to run uphill and the comment had been made that there was no problem about getting beneath a floor even though it was a pot and beam floor with insufficient space for a man to get through the gaps. Issues 9, 11 and 18 remained to be discussed.


14th August 2013 Letter from Fiona Jackson enclosing further revised schedules and accepting the point about the problem of accessing the subfloor. However she still maintains that the problem of the proposed outflow to the lake being at a higher level than the drain that was meant to flow into it could be solved by deepening the manhole. 


16th September 2013   We receive an offer from the NHBC to increase from £81,121 to £100,000 the sums that they will pay to reflect the problems that we have described. Alternatively they will run a costing exercise with our experts to address it. This is accompanied by a telephone call from Andy Booth on 18th September 2013 to explain it.


24th November 2013 We make a considered response to that offer and we attach a note of the conversation with Mr. Booth, the NHBC surveyor. 

November 2013 to February 2014 


WAITING FOR A REPLY TO OUR LETTER OF 24/11/13 


3 further months delay 

It takes three months before the NHBC reply and then they send us a letter which in part they describe as a final decision letter.


February 2014 to August 2014


WAITING FOR A REPLY TO OUR QUERIES ABOUT THE MEANING OF THE DECISION LETTER (WHICH WAS AMBIGUOUS)


6 further months delay.


At first our experts were unable to start preparing for the costing process because of the lack of a reply. When we decided to proceed on the basis of our own interpretation they still found it difficult because of the absence of plans and proper descriptions of the work.


10th February 2014 NHBC send a letter confirming acceptance of certain claims and rejecting others and stating that in relation to the claims that were rejected it could be treated as a final decision letter. In relation to the claims that were accepted it reiterated the two proposals made on 16th September 2013. The final decision letter contained ambiguities, which in August 2014 we described to the Ombudsman as follows:-

1. The letter refers to accepting claims which fell within the schedule supplied by NHBC. However it also refers to the fact that the schedule is not a description of the work to be carried out merely a costing device and it refers to a previous clarifying conversation. We assume therefore that it intends its letter to be read as explained in that conversation but this is not explicit.


2. There were obvious omissions from the schedule. These were dealt with in the detailed conversation we had with Mr. Booth, the NHBC’s surveyor, which is subsequently referred to in the decision letter of 10th February 2014 . We sent our note of that conversation to NHBC on 24th November 2013. It is clearly an important note. The NHBC has never written in response to it. We therefore assume that it is accurate because we think the note is accurate and if it wasn't we believe an honest and competent insurer would have replied before now. At the latest it would have indicated any disagreement in its final decision letter. We asked the NHBC to confirm this; we expected a simple "Yes". We have not had that. What we have had is repeated failure to reply as set out in the summary of the complaint.


3. An important area of the work is the rebuilding of many walls. We assume that the extent of the rebuilding of the walls that is agreed to be necessary is as set out in the architectural plans sent to NHBC on 17th June 2013 following a site meeting involving experts from the NHBC and a joint expert. We assume that to be the case because we think these drawings genuinely reflect what was agreed at the site meeting and because an honest and competent insurer would have looked at those drawings and would have told us long before now if it disagreed with them, at the latest in the letter setting out the final decision. We asked the NHBC to confirm this; we expected a simple "Yes". We have not had that. What we have had is repeated failure to reply as set out in the summary of the complaint.  


4.  In relation to some drainage issues which have been discussed and which have not been specifically included in the schedule, Mr. Booth of the NHBC explained in the conversation described above that NHBC’s position as an insurer is that no money needs to be added in respect of them to the sum proposed because there is enough money to cover them within the sums allowed. This is important because it means it is an issue to be resolved in the costing process, not a rejection of the claim. This is one of the reasons that it is important for the accuracy of the note to be confirmed and for it to be confirmed that the decision letter should be so interpreted. As noted above the NHBC has failed to confirm it. 


5.  In our letter to NHBC of 24th November 2013 we listed various points (a) to (g). Based on the conversation with Mr. Booth we believe the NHBC decision letter accepts points (a) to (d) and rejects points (e) to (g). However that has not been confirmed. We asked for this to be confirmed but have had no reply. 


6.  The decision letter rejects all claims that are not accepted. However this raises the question of what happens if in the course of work it is revealed that problems have been underestimated. This is possible as much of the subfloor is inaccessible; our fears are compounded by the absence of building regulations inspections of the foundations, and the NHBC has refused to address other issues, such as the roof. The caused of the stepped cracking in the library down to the floor level will only become obvious when the subfloor is opened up. Their failure to investigate the defects in the gable end wall, confirmed by their own investigators in 2009, is also significant since, if the gable has some instability in it, the walls underneath it have to be removed and this could increase the instability which is a health and safety issue. This happened in a neighbouring property by the same builder. Any entirely new problem discovered would be out of time as the 10 year period has now passed but our view is that the correct interpretation of the policy is that if it should become clear in the course of the work that one of the problems on which the claim has been accepted is different in nature or more extensive in scope than hitherto accepted this would be open to further discussion based on the existing claim.  We do not interpret the NHBC letter of 10th February 2014 as rejecting unseen any future claims that may be made as a result of this interpretation and the conversation with Mr. Booth as recorded in our letter of 24th November 2013 was inconclusive on this specific point. We asked for this interpretation to be confirmed but have had no reply. 


We wrote on 24th March 2014 asking for clarification of the ambiguities.


Acknowledgment received 25th March 2014

We sent a reminder on 29th M arch 2014 


Letters or e mails telling us that a reply would be sent in due course came on 1st April 2014, 7th April 2014, and 24th April 2014. The last of these letters said that NHBC’s enquiries were nearing completion. 


We sent a further letter on 6th May 2014 pointing out that we are seeking confirmation of the accuracy of drawings and notes sent to NHBC on 17th June 2013 and 24th November 2013 and answers to questions raised in our letter of 24th November 2013.  We cannot understand how the letter of 10th February 2014 could have been written if NHBC needed further extensive enquiry to answer these questions. 


We wrote to NHBC on 16th May 2014 explaining why these issues were important to the costing process, setting out the assumptions we made and saying that silence would be deemed an acceptance of them


On 19th May 2014 we received a reply saying that a reply would be sent in due course


Our MP also wrote and also received a reply saying a reply would be sent in due course.


At this point we asked our experts to commence preparation for the costing process on the basis of the assumptions that we had made and set out in our letter of 16th May 2014.  The time (and consequent cost) it took them to do this was extended by the absence of plans and method statements – it was necessary for our architect to prepare these before costing could proceed. 


In June we also spoke to the Financial Ombudsman Service about the problem that time was running on an ambiguous letter. They advised us that time would only be regarded as running on the issues that were clear, and that on the issues which were not it would only start to run when the letter was clarified.

31st July 2014 Letter sent to Mr. Hastings, Company Secretary of NHBC, by recorded delivery and by e mail, with the e mails copied to Fiona Jackson of NHBC and to Andy Booth of NHBC, saying that our experts are now ready to commence the costing process and asking whether Mr. Booth will be the NHBC expert so that they may contact him. 

5th August 2014

COMPLAINT MADE TO THE FINANCIAL OMBUDSMAN SERVICE ABOUT FAILURE TO CLARIFY FINAL DECISION LETTER, ABOUT DELAY IN THE HANDLING OF THE CLAIM AND ABOUT ONE ISSUE ON WHICH THE LETTER WAS CLEAR 


August 2014 to November 2014

DELAY IN FOLLOWING UP THE COSTING BETWEEN EXPERTS 


4th August 2014 Letter from Mr. Hastings of NHBC (postmarked 5th August second class post. received 7th August 2014) clarifying the final decision letter and indicating availability for a meeting between us and their claims team at Milton Keynes on the 19th, 20th, 21st and 22nd August 2014 or after the 29th September 2014. We would comment on this 


(i) A meeting with the claims team is not the same as an expert to expert meeting which could clarify defects and reach professional agreements instead of just negotiating.


(ii) Unless our experts were both available at less than a fortnight’s notice on four dates all in the same week in the holiday period this amounts to a delay of almost two months


(iii) If we had not taken the precaution of contacting the Financial Ombudsman Service before receiving this clarificatory letter  we would have had only three days in which to lodge a complaint as the six month run of time on the final decision letter ended on 9th August 2014


(iv) Meeting in Milton Keynes would not allow the experts to discuss issues on site 


18th September 2014 We reply containing some detailed preparatory material for a meeting with the Claims Team, asking for availability for a meeting in October and suggesting the experts meet before this negotiating meeting


12th October 2014 We send a reminder 


21st October 2014 NHBC offer a meeting date on 27th November with the individual managing the claim and a Mr. Wilson, described as a Contracts Advisor.


26th October 2014 We accept this date, express concern that no prior expert to expert meeting is to take place, and indicate that the meeting will need to be on site if there has been no prior expert to expert meeting. We also ask for the professional qualifications of Mr. Wilson


28th October 2014 NHBC confirm acceptance of this, tell us that Mr. Wilson is a quantity surveyor and ask who our experts are 


9th November 2014 We confirm that our experts are an architect and a quantity surveyor and we ask for a copy of the NHBC roof report  

27th November 2014

Meeting between ourselves and NHBC. The NHBC focus mainly on specifying what claims have and have not been accepted. They make two concessions – to pay our expert fees and to review the claims that they have rejected. When we return home after the meeting we find a letter from the Financial Ombudsman Service that arrived that day, after we had left for the meeting, saying that the adjudicator had recommended both of these points. 


They adopted a negotiating stance in which they said that many of the things they had accepted should not have been accepted, that nonetheless they would stand by them but nonetheless they would resist moving any further. 


They adopted quite an aggressive stand. For example in relation to the drainage claims they said that if a drain which should have been installed was completely missing it wasn’t a defect because there was no installation to be defective. They also said that, although as a concession they had not pursued that point,  they certainly would take the view that if we could solve the problem more cheaply by diverting our surface water and then blocking off the drainage from our neighbour’s land, then they would only pay for that because it met our problem and its impact on our neighbour was none of their concern even if it flooded his property. When we pointed out that they had measured the walls to be rebuilt wrongly they responded by saying that some of the rebuilding which they had agreed with the joint expert probably wasn’t necessary after all.


There was no detailed costing exercise but there was some preliminary discussion which seemed to imply that the two costings would move closer together on discussion. 


NHBC agreed to send us minutes of the meeting within three weeks.


29th November 2014 We send a note responding to some of their more aggressive points.

December 2014 to February 2015 

INVESTIGATIONS AND AGREEMENT OF MINUTES


There are some exchanges of drafts of the minutes, their experts and ours examine the roof, and there is no further progress on costing the agreed claims.


For technical legal reasons it proves impossible for us to accept the adjudicator’s decision in the FOS unless certain legal points were clarified to avoid the principle of res judicata ruling out further complaints. The adjudicator feels unable to make quite minor changes to the wording so it goes forward to the second stage (on 6th October 2015 we received the Ombudsman’s provisional decision, essentially simply making the changes in wording which the adjudicator had felt unable to make). 


On 2nd February 2015 we lodge a second Ombudsman complaint dealing with the various issues that were rejected in the clarified final decision letter. We have to do this because, although they are supposedly still under negotiation, the NHBC has not withdrawn the final decision letter and time will run out on 3rd February 2015. In lodging the complaint to the Ombudsman we tell them that negotiations are still under way and that we would like them to hold it on file whilst we see if we can agree everything. 


15th February 2015 We ask NHBC to confirm that the final version of the minutes we have sent them is correct. We confirm that we will treat them as correct if we have no further comments from them within two weeks and will send them a clean copy to replace the current “track changes” version. (No response was ever received to this)

March to October 2015 

LACK OF ACTION 


We submit to NHBC the report of our structural engineer including calculations showing that the roof is defective but they ignore it.


They send us a letter following their “review” of the other issues which just reaffirms their previous position.


They fail to take any steps to respond to our request to cost the agreed defects


They fail to respond to settlement offers which we make.


They improve their offer from £100,000 to £115,000 but only on the basis that it is in full and final settlement of all issues and with a gagging clause. £115,000 is a figure that we would have been able to accept in settlement of the claims that have been accepted, but only if the other issues could still be pursued and if the expert fees (including fees for a clerk of works to oversee the work) were additional to this.
NHBC pay an invoice for past expert fees but ignore others.


15th March 2015 We write to Fiona Jackson noting that they have suggested no further amendments to our final version of the minutes, having simply ignored our letter of the 15th February 2015, and we send them a clean copy of the final version. Reminder that they haven’t paid invoices for expert costs. 


14th April 2015 We write to Fiona Jackson offering to accept £120,000 (mid way between their costings and ours) to settle the agreed items, reminding her that they haven’t paid our invoices, asking her to confirm receipt of the final version of the minutes and asking her for progress on the review of the disputed items. We also tell her that our structural engineers have advised that work is needed to strengthen the roof and that we are having detailed proposals prepared and costed.


20th April 2015 Two e mails from Fiona Jackson apologising for an e mail glitch which led to her not answering our e mails and saying they will reply to us by 1st May but a cheque will be sent to pay our invoices.


24th April 2015 Letter from NHBC Complaints Administrator acknowledging our second Ombudsman complaint and promising a reply within 20 days.


2nd May 2015 We write back summarising the procedural background to the complaint and the state of negotiations. We say that we hope the complaint will not obstruct progress on negotiations. 


6th May 2015 NHBC acknowledge this letter 


15th May 2015 Reminders sent to both Fiona Jackson and to NHBC Complaints 


19th May 2015 We write to the NHBC pointing out that neither Fiona nor NHBC Complaints have replied in the timescale they set. Simultaneously we write to the Ombudsman telling them negotiations are not progressing and asking them to proceed with the complaint. We also make various offers. We ask them to respond to a list of losses arising from delay (this flows from the adjudicator’s findings on delay)  


21st May 2015 E mail from Consumer Services at NHBC saying a reply will be sent to us as soon as possible 


21st June 2015 We e mail Fiona Jackson enclosing a further invoice for expert fees, reminding her that she hasn’t paid  previous ones and asking whether NHBC  investigations of the roof had reached the same conclusions as our structural engineers

3rd July 2015 NHBC write to us saying that on a visual inspection of the roof they think it is performing adequately and no damage exists. They do not respond to our structural engineer’s calculations. They propose a full and final settlement of £115,000. 

26th July 2015 We write confirming that we will accept £115,000 if it covers the same issues that were covered by our previous offer of £120,000, but not if it is in full and final settlement 


30th July 2015 We write making a range of offers

OVERALL CONCLUSION


  There have been long delays in answering correspondence and even now some of the issues that have been identified have not been addressed. It was 2009 that Mr. Hawcroft and Mr. Booth, NHBC surveyors, noticed instability in the gable end walls when following up the 2008 RICS report, but it has still not been investigated. Some of the drainage issues noted by Mr. Walls (the NHBC claims investigator) in 2002 have still not been addressed.


    On top of that, progress has been delayed by the NHBC’s failure to provide method statements, failure to accept the recommendations of their own loss adjuster, failure to require the builder to act on their mandatory guidelines relating to the provision of plans of the property, failure to assist with clarification of their own schedule of works and even failure to clarify their own decision letter. 


   This has dramatically increased the difficulty, and therefore cost, for our experts in quantifying the claim. 


    Time has been wasted by the reiteration of positions which are logically untenable such as the proposition that there has been a settlement with the builder when there has not or that non-existent documents are necessary to pursue a claim which has been accepted as valid and to which they are irrelevant. In relation to the supposed settlement they referred to evidence on their files but refused to show us it. In relation to the non-existent documents the RICS independent surveyor described it as unreasonable for the NHBC to demand these documents, especially when they had a right to demand them from the builder, which they had not exercised. 


    On top of all of this time has been wasted by unconscionable delays in responding to correspondence. 
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P.J.Lloyd

September 2011 


On forum.snagging.org


Unfortunately I am now in the position of after having purchased a house 7 years old that I have established has not been built in accordance with the design. The NHBC have stated that it is not covered as no damage has occurred. The fact that you can rock the floors apparently does not matter.


​​​​​​​​​​​​​​​​​​​​

_____________________________________________________________

http://newhomeblogs.co.uk/weblog4/archives/2005/10/nhbc-report.html

Also earlier comments. I started at 2013.


JOHN March 7, 2013 at 12:22 pm

NHBC this outfit is a toothless tiger and always has been. They rely on house builders to exist so no surprises when you get no joy with problems and faults. as far as buying a Bovis home DONT. UNLESS YOU HAVE A FETISH FOR MAJOR WATER LEAKS . COLLAPSING
FLOOR JOISTS. i have been in the building industry for nearly 40 years the spec houses these companies build are laughable.
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Andrew Whitworth July 24, 2013 at 1:00 pm

NHBC – Total Farce.


Had some work done and was told by our builder that our wall cavities didn’t have any Cavity Wall Insulation in them, despite us having a Rockwool Gurantee! The house builder hadn’t bothered putting any insulation in.


Rockwool have told me it is a NHBC issue, as they warranty the house against defects & damage yet the NHBC says because the house is 5 years old it isn’t covered. This sort of issue is only covered within 2 years.


How can such a massive corner be cut, which is clearly proven and I have all these gurantees to hand only for them to shrug and say tough!?


I had my 7 year old Skoda Octavia back from the garage last week due to a manufacturing defect causing the injectors to fail. Despite 4 years OUTSIDE of warranty Skoda paid the full £3100 bill to replace the 4 of them as it was their design at fault.


£300k, 5 year old house built incorrectly ? Not covered…. appalling!
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Niamh March 14, 2014 at 12:36 am

NHBC are beyond a joke.


I am a resident in a block of flats and also director of the block as we sought and won the Right to Manage. A few years ago the Fire Officer inspected our block and identified that it was unsafe as we were ‘missing’ an AOV (automatic opening ventilation) on one side of the building and issued us with an Enforcement Notice. Our original/useless managing agents didn’t have a clue what they were doing and so many months passed by with no progress. After the RTM was achieved and our new MA took over we started to make progress or so we thought. We ended up in court in January this year and lost, the magistrates court deemed that the AOV should have been there from point of build. We have since written to NHBC and they have refused to carry out the works despite the fact they signed off the plans back in 2006 and signed off the building upon completion. As we are deemed the ‘responsible person’ (I’m still trying to remember when I took part in planning and building this development) we are now faced with an approx £120k+ bill to get these works done by October 2014 otherwise the Fire Officer will issue a Prohibtion Order and shut us down. We have basically been living in an unsafe building and should a fire occur one side of the building is slightly screwed. Anyone any advice/help or similar story. We are aiming to take them to court and hopefully we shall be successful!!
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Jane Taylor September 25, 2014 at 3:48 pm

I was looking for advice as to whether I should accept NHBC Cash Settlement for damage to our roof and was very interested to hear from Andrew Whitworth about his Skoda Octavia. We have a similar aged car and have no intention of replacing our beloved Octavia, however, it has not passed the MOT and I am warned by the garage that it may be the injectors. With the situation of having to repair our roof £34k with an offer of only £7k from the NHBC we don’t need a huge bill for our car. Andrew do you have any more information that would help us to pursue costs if it is the injectors that have failed, as in your experience? Would appreciate any comments.


_____________________________________________________


http://forum.brand-newhomes.co.uk/snagging-and-defects/dpc-dispute-with-bloor-homes-and-nhbc/

Tommy Shearing 

We bought our house new in May 2014, paying over Â£460,000 for the home, because it was a new build covered by the NHBC Buildmark guarantee, was confident it would built in accordance with all current building regulations . 
We started to get mould appearing on the skirting boards, which Bloor Homes told us was just the house "drying out".   We were concerned that there might be bigger problem and got the house independently surveyed.  
Once we got the surveyor's report , in short the damp proof coursing (DPC), does not meet current building requirements, on our driveway the DPC is at ground level, for the majority of the perimeter of our property the DPC is about 80mm to  100mm above ground level (his report is available for inspection).  

We took this up with Bloor Homes whose response was that it had been signed off by the NHBC and therefore meets all building requirements.  We opened a dispute with the NHBC and got a resolution meeting.   At the resolution meeting the NHBC opinion is the building requirements regarding DPC, is because the Building regulations state they "should be" a minimum of 150mm and not that they "must be" a minimum of 150mm, then this is not a statutory requirement, it's fine that houses are built not meeting the minimum DPC requirements of at least 150mm between the DPC and ground level.

This opinion goes against the opinion every other building professional I have spoken to (including our Basildon Council building Control department; however they are reluctant to get involved in our dispute).   It means that builders are free to ignore statutory building requirements, as the NHBC is signing off homes and then backing up the builder in disputes because of their extremely loose interpretation of statutory building requirements.   

The only course open left to us is to sue NHBC and or Bloor Homes for failing to provide us with a house that meets the basic minimum building requirements for our new home.  This make a complete joke of the NHBC claims that they are improving standards in the building industry, as they are clearly allowing builders to build new homes that fail to meet the minimum standards set out in the build regulations and then backing them up.  The NHBC  are clearly lowering the standards in the building industry, knowing that only course open to new home buyers take them to court, which reluctantly we are being forced to do.  


______________________________________________________________

Melhuish & Saunders Ltd v Hurden and another [2012] EWHC 3119 (TCC). 

_____________________________________________________________________________


The Law Forum 

Submitted by ploppsies on Tue, 16/08/2011 - 17:21

· Ask a question here

i am the owner of a flat that was flooded from upstairs neighbour balcony, the builder then rectified within the 2 year window, my daughter who lives in my flat informed me that there was water once more coming into my ceiling we called management company who referred us to a contractor who said the upstairs balcony is leaking into my flat again and has to be sealed before my flat can be repaired, this has to be done by insurer NHBC, they are aware of the problem but as yet have not confirmed when this work will be done, my daughter has now moved out of the flat to stay with friends as the furniture had to be moved, there is drip trays to collect water, polythene on the floors to protect carpets and no ceiling lighting as the lights have shorted, we have sent an e mail to NHBC but as yet no reply. My question is, do we have to sit and wait for NHBC to effect repairs while my house and possessions are at risk or is it incumbent on my neighbour to do repairs within a certain time frame, this is a health and safety plus potential fire hazard.


» 

· Login or register to post comments


This is a difficult

Submitted by Gerard on Wed, 17/08/2011 - 09:18.[image: image4.png]Law professional






This is a difficult situation. The starting point is that it is your neighbours responsibility to prevent water escaping from his property. However you would need to consult your Lease and his to ascertain who own the balcony / roof etc.


Having said that it the circumstances this clearly has to be either a building insurance or NHBC issue. The NHBC are notourious for dragging their feet in respect of claims. However my advice is quite simple, you should put as much force on the NHBC as possible and ensure that they come and carry out the repairs and fix any building defect as it is ultimately their responsibility if the building is new and the problem that is allowing water to come into your flat is the result of a building defect.


If you try to pursue your neighbour you will find that the legal costs could soon mount up to thousands of pounds without you acheiving the result that you want, i.e. having the defect fixed.


You may need to consult a solicitor about writing to the NHBC so that they realise the seriousness of the situation.


I am a Legal Advisor employed by Sarginsons Law and specialise in Civil Litigation matters. I deal with disputes between individuals and businesses including Landlord and Tenant issues, debt recovery and property disputes.


Telephone 02476553181&a


Profile: I specialise in the following areas: All types of civil litigation / dispute resolution including - Wills and Estate Disputes (Challenging Wills, Claims under the Inheritance Act), Property Disputes, Commerical Disputes, Debt Recovery, Residential Landlord and Tenant Disputes (including issuing Housing Act Notices (Section 21 and Section 8) and recovering property for Landlords) Website: www.sarginsonslaw.co.uk Firm: Sarginsons Law LLP
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Maidenbower Forum

Problem inadequately solved – house now out of guarantee


Refused to put right a chimney that was unfit for a gas fire 


12, Magnolia Rise, Prestbury


Exclusion clause limiting builder to the NHBC obligations held valid

Geneva Court – minutes of a meeting about service charges report disputes and refer to the NHBC – no details – no indication where Geneva Court is – service charge owed to Ringley’s – 2011


Flat roofs not covered.


Collapsed ceilings and dripping walls at prime Timber Wharf in Manchester


FEBRUARY 6, 2014 BY ADMIN





Timber Wharf, in Manchester’s Castlefield, is the fashionable showroom of developer Urban Splash, but residents claim the roof has been leaking for ten years






Tom Bloxham MBE


Leaseholders at the fancy Timber Wharf in Manchester are facing a £1 million bill to pay for a new roof, only 12 years after the site was completed.


It is claimed that the building has been beset with leaks within two years of being completed and conditions in some of the flats are so bad that they are uninhabitable.


Several of the penthouses on the top floor have holes in the ceiling where the plaster has come down, and water runs down the walls.


One woman owner in London has reputedly been unable to rent out her property for two years.


Tom Coyle, who bought a £300,000 duplex in 2005, claims he has leaks in the apartment on both the top eighth floor, and on the seventh.


“It is a truly  appalling situation here, where some flats cannot be occupied or rented out because of the water,” he said.


The 181-flat development in Castlefield was built in 2002 by fashionable regeneration housebuilder Urban Splash, founded by Tom Bloxham MBE, whose offices are in the building.


As well as being the site’s freeholder, Urban Splash also owns 16 leasehold apartments that are rented out.


All leaseholders have been served a section 20 notice to raise £980,000 for the new roof, meaning contributions will vary between £2,000 and £8,000.




The money should have been collected by January 25, although it is understood that only a fifth of this sum has been received.


LKP was alerted to the issues by residents after two articles appeared on the Manchester Confidential website in December and January.


LKP has asked Urban Splash for a statement to clarify the situation, which has also been copied in to Lucy Powell, the local Labour MP for Manchester Central, and Sir Peter Bottomley, who is heading inquiries into leasehold abuses at Westminster.


Liability for the works is disputed but, astonishingly, has not to date resulted in litigation.


The building was completed by Urban Splash Projects, which has ceased trading, and for some reason – it is claimed – the roof was not covered by the NHBC warranty. The explanation – which has not been subjected to legal scrutiny – is that the warranty did not cover flat roofs.


There are additional issues concerning the maintenance of the building, 


@euroit01 on twitter 


_____________________________________________________________ 

Reading Evening Chronicle May 2015 

AN angry homeowner has hit out at the National House Building Council after suffering months of misery in a brand new house.


Luke Mahon bought the £582,000 house in Bluebell Close, Woodley, in September last year but has faced a catalogue of disasters ever since.


The roof was not adequately weathertight, so a heavy storm in February caused 3mm of water to leak into the house, soaking the rooms underneath.


Builders Taylor Wimpey are currently into the 12th week of remedial work and, after months of having builders tramping through the house, the roof is now fully sealed — but Mr Mahon says the house still has wobbly walls, broken floor and wall tiles, damaged doors, and a carpet which doesn’t reach the walls.


Now Mr Mahon, 41, a marketing director who works from home, has hit out at the NHBC for signing off the property before it was sold, saying it should never have been put on the market in that condition.


He added: “ The fact that the NHBC signed off my house is shocking. When I spoke to them, the impression I got is that they go on Taylor Wimpey’s word. It seems Taylor Wimpey can build whatever they want as long as they assure the NHBC it meets their requirements.
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“Imagine going to your local council and telling them you’re building an extension and it fits requirements? They wouldn’t just dish out planning permits.


“I have asked for compensation. Taylor Wimpey’s stance is they will cover us for out-of-pocket expenses such as damage to furniture, however, they won’t discuss compensation until after remedial work has finished. I am not hopeful.”


He said that it isn’t just he and his wife who are struggling to cope with the ongoing disaster. “It’s affecting our cat now,” he added. “She has been very poorly with cystitis, which is stress-related for cats.”


A spokesman for the NHBC said its inspectors only had a brief idea of the condition of the home.


She said: “Our inspections provide a visual ‘snap shot’ of the build at each particular key stage. Our inspectors do not remain on site at all times and therefore are unable to see every element of construction.


“However, it is ultimately the builder’s responsibility to ensure that homes conform to the building regulations and NHBC’s technical standards and to ensure that they have adequate supervision and quality control measures in place to achieve that.”


Phil Chapman, managing director of Taylor Wimpey West


London, said: “We sincerely regret that a number of residents at Loddon Park have reported issues with their properties and apologise for the inconvenience that
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has been caused.


“Following consultation with the homeowners, a programme of remedial works is now under way and we will complete this as soon as practically possible.”


_____________________________________________________________


Mr. Moore

2010


3, The Paddocks Woodhurst, Huntingdon, Cambs PE28 3GA


Defective double glazed units not replaced because they haven’t failed yet


Daily Telegraph


30January 2005


Tiles not bedded in with mortar


Excludes roof coverings 


Watchdog 2010

13th July 2015 


Motherwell Times


Builder and NHBC each telling a homeowner to contact the other


Thurrock Gazette


Thursday 20 March 2014 / News
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FAMILIES could be kicked out of their homes after a court ruled the building they live in is a health hazard.


Residents of Albany Heights, Hogg Lane, Grays, have been left stunned after the fire service went to court.


An inspection had found that part of the block didn’t have the proper ventilation systems.


If the situation isn’t corrected by October, authorities will shut down the building.


Residents are now at war with the National House-Building Council (NHBC) – the country’s leading standards-setter for new homes – and developer Bellway Homes, as to why the block was signed off in 2007. They have been quoted at least £120,000 for the work.


But they believe they are not liable and have vowed to fight.


Niamh Wakeling and Daniel Patch, both 35, have both gone to the NHBC, which doesn’t believe the work needs doing.


ADVERTISING


Mrs Wakeling said: “Why should we have to pay? We didn’t build the thing. NHBC and Bellway are arguing among themselves and we’re stuck in the middle.


There are people’s lives at risk here.”


Mr Patch said: “NHBC have said they don’t think the work needs to be done and won’t do it, even though the court have said it must be done.”
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Thurrock MP Jackie Doyle-Price said: “How dare these companies evade their legal obligations and dump huge liabilities on the homeowners?


“Albany Heights and Bridgland Road (Purfleet) have highlighted real weaknesses in consumer protection.


“I will be looking for an opportunity to have a debate in Parliament on these issues. “


But Swan Housing Association, which manages 28 homes within the block, has confirmed that the findings do not relate to any of the properties they manage.


A spokesperson for Swan said: "Swan’s fire safety procedures, which include weekly inspections and monthly flash tests, are distinct from those on the private side. Neither Swan nor their tenants have access to the side affected by the ventilation issue."


 


'We're not in the wrong'

DEVELOPER Bellway Homes has defended its role.


It said designs and building work were in accordance to regulations set out by the NHBC and was happy it had followed the correct building process.


A spokesperson said: “The development was subject to this same rigorous procedure, ensuring that during both design and build phases we were compliant with the relevant requirements at the time.”


The NHBC has also stood firm and defended its role.


A spokesperson said: “Although we are confident that the building meets the requirements of the building regulations, following the magistrates’ court’s decision, we will be offering to engage with the fire authority, the managing agents and the local MP to try to reach a satisfactory solution for the homeowners.”


Both bodies have recently come under fire from flat owners in Purfleet as well.


Eight families on the Watts Wood Park estate, Bridgland Road are currently homeless after roof damage just before Christmas.
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An independent report by a building consultancy found major defects in the construction of the building and its roof.


The report labelled large parts of the construction “inadequate”.


Sue Kowalski 


Sycamore Gardens Leyland


Without heating for 10 months as at July 2014


Laurie Graham Titan Court, Chorley

Mould in new home - builders claimed it was due to drying clothes on a clothes maiden and cited NHBC guidelines in support 


Lancashire Evening Post
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4 years to settle a subsidence claim in Northamptonshire 


2008


Northamptonshire Telegraph


2015 Northern Echo


Wilf Moralee


NHBC refused cover for drains outside the property


'Sinking city' homeowners take builder to court


· 

· 

      Hartlepool Mail 

· 

11:16Wednesday 23 June 201012:16Saturday 19 June 2010

SIXTY homeowners who live in a "sinking city" have taken a builder to court over crumbling house foundations.

Shepherd Homes built 95 executive homes in Eden Park, off Hart Lane, in Hartlepool, which were sold between December 2001 and February 2004.


But since March 2003, residents say their dream homes have turned into nightmares as they suffered cracking and movement with patios and paths sinking up to 10in in places.


A five-week case started this week at Newcastle County Court, and will end before the Technology and Construction Court, in London.


TBI Solicitors, which is acting for the owners who are claiming compensation, said many people living in the estate want to move but have been unable to do so because of the stigma attached to the site, which the firm says has been labelled "sinking city".


Only one of the homes, which are worth up to 240,000, has been sold in the last four years.


Alison Tate, a partner with TBI, said: "You can imagine the difficulties these homeowners have suffered in the last seven years.


"Many need to sell but are unable to afford to do so.


"Even where the developer has accepted responsibility and repiled the homes, the inconvenience and disruption has been immense and incredibly stressful.


"Those which have not been underpinned still face uncertain futures.


"Properties which were sold as dream homes have become nightmares for these owners."


In 2007, Shepherd Homes successfully sued its sub-contractor Encia Remediation, which was responsible for the groundworks and foundations across the site that was previously used as a landfill for another builder.


In 2004, Shepherd bought back five properties but refused to repurchase any more.


To date, 27 of the 94 properties have already been repiled by the developer or the National House-Building Council (NHBC) at a cost of up to 290,000 per property.


The case is being brought against the developer, the NHBC which has provided the home construction warranty for the properties, and its sister company NHBC Building Control Services (NHBC BCS), which carried out Building Regulations inspections in place of the local authority.


The claims against NHBC and NHBC BCS are currently held, pending the outcome of the claim against the developer.


A Shepherd Homes spokesman said: "It is not appropriate for us to comment about the case ahead of the legal proceedings.


"Our position will be fully explained during the case and we will await the court's decision before making any further statements about Eden Park."


Ilkeston Advertiser


Couple’s fury over first home misery
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NILABE100518e1, Lee Larkin and Kirsty Abbotts house on Malthouse Road, Ilkeston is falling to pieces. Kirsty in the bedroom.
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HAVE YOUR SAY


AN ILKESTON couple have revealed their anger and frustration as the walls of their first home together have literally crumbled around them.


Lee Larkin and Kirsty Abbotts moved into a newly built house in Malthouse Road on the Hallam Fields estate in Ilkeston in August 2008 – and two months later, huge cracks stretching almost from floor to ceiling started to appear in all the walls on one side of the two storey mid-terraced building.


ADVERTISING


Despite waiting two years, the couple say all housing developer Taylor Wimpey has done so far is dig a hole in their garden to check the foundations.


East Midlands Airport worker Lee said: “No one at Taylor Wimpey cares that we are living in a house that’s dropping to bits.


“It’s dreadful – you have a tough time at work and then come back to this every night. It’s been a nightmare.”


Worryingly, cracks are now appearing inside cupboards where there are water pipes running and the frustrated couple say enough is enough.


“We don’t want to wake up in the middle of the night to boiling hot water pouring into our bedroom,” said 33-year-old Lee.


“It’s cost us hundreds in vet bills because our dog keeps eating the chunks of plaster that are falling out of the wall everyday.”


Kirsty, a 22-year-old charity worker said: “I was going through university last year and had all this to put up with.”


The couple will be moved temporarily to another home in August while work on the foundations takes place but they will have to move back into a house they fear will be seriously devalued with insurance premiums pushed hundreds of pounds higher.


Kirsty said: “It feels like we’ve had to chase and chase them to get anything done. None of this has been our fault and we just want to know that we’ll be compensated.”


Lee added: “We’ve been together for five years and stayed in for two years to save up – everyone knows it’s almost impossible to get a deposit together, especially for young people.


“We’ve put all our money into something that’s falling apart and worth pennies.”


A spokesman from Taylor Wimpey said: “We sympathise with Mr Larkin as this is a very rare and unfortunate problem to have arisen, and appreciate his patience in awaiting the National House Building Council’s (NHBC) formal assessment.


“While the NHBC warranty exists to look after issues such as this, we are continuing discussions with Mr Larkin about what the best solution to this matter would 


From Wikipedia

Criticism[edit]

The NHBC was criticised on a 2010 edition of the BBC consumer television programme Watchdog for failing to repair homes due to incorrect surveying of problem properties by relevant professionals, and thus failing to either compensate owners financially or fix any problems promptly, for newly built properties under their warranty.[2]

NHBC apologised to the families featured in the Watchdog programme for any mistakes that were made during the handling of their claims. NHBC argued that the cases showed how complex construction issues can be and that expert opinions from construction professionals could differ.

http://www.landlordzone.co.uk/forums/archive/index.php/t-39574.html

Finally after several years bickering NHBC finally decided to repair the roof at my property to put right errors made during construction 9 years ago.

Resulting works has meant significant amount of scaffolding and safety netting being erected around property.

Work has stalled due to issues with new materials not meeting Building Regs and no work has been carried out for 3 weeks.

Tenants view out of window is pretty grim and builders have drilled through into the property.

NHBC have confirmed they will send 'Remedial Specialist Team' to right any problems in the flat. 

NHBC expect remaining work to last for maximum of 3 further weeks.

Tenant now suggesting reduced rent for this month due to distruption etc.

What are my options ?
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A block of flats in the Greenwich Millennium Village is at the centre of a bitter dispute about noise transmission. Although the building originally passed an acoustic test, the residents claim the problem is so bad they cannot sleep.
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Kirk Smith, Alan Jones and Bruce Haswell (left to right) took on Greenwich Millennium Village Ltd in a battle to sort out noise problems in their homes


Greenwich Millennium Village seems peaceful enough. The streets are car-free and many properties are situated around an ecological park where the only sound is twittering birds.


But inside one of the blocks of flats a row is brewing that threatens to tarnish John Prescott’s blueprint for the redevelopment of the Thames Gateway.


The row centres on noise transmission between apartments in a block of flats in Kilby Court. This has blighted the lives of the residents and turned into a long-running battle between the residents on one side, and the developer, Greenwich Millennium Village Ltd, housebuilder Countryside Properties and warranty provider NHBC on the other.


From the residents’ perspective it is a sorry example of the housebuilding industry fobbing off hapless purchasers with excuses when problems arise – this is particularly pertinent here, as GMVL has publicly set itself a target of zero defects with the homes it builds. From an industry position it has implications for the acoustic regulations, which were only recently revised. It is also a cautionary tale for anyone trying out new construction methods, as the block has been constructed using lightweight steel framing. Finally, it is a story about the determination of the people of Kilby Court to have their voices heard.


“I took up the gauntlet as we experienced difficulties the day we moved in,” says Alan Jones, a psychotherapist who took possession in April 2004. “I immediately knew there was something massively wrong with the building. The problem is impact sound – I can hear any movement upstairs amplified as in a drum, and the frame creaks as well. I can even hear the neighbours above the people above me if they are out. If our neighbours have people around for a dinner party we go out – I’d rather sleep on a friend’s floor for the night.”


Jones’ neighbour, Bruce Haswell, who happens to be a quantity surveyor, suffers from the same problems. “The neighbour upstairs comes home pretty late. I can’t rest until she’s come home, which could be two in the morning.” Another occupant, Kirk Smith, also says he does not go to bed until his neighbour gets in. “I wake up if my neighbour gets up or if they turn over in bed, because of the creaking.”


Nick Raynsford, the MP for Greenwich, became involved in the case later on, and visited Kilby Court to experience the problems for himself. “I was concerned the noise penetration was far greater than I’d have expected from a building constructed to current standards,” he said.


The residents began complaining to developer GMVL. “They said it would improve when I moved my furniture and soft furnishings in,” says Jones. “When I went to customer care they treated it as an isolated case,” says Haswell. Gradually the neighbours began talking to each other about the problem, culminating in the residents of the 16 flats writing a letter of complaint to GMVL. The developer then agreed to carry out an acoustic test.


Unfortunately for the residents, the test indicated that the flat used passed the requirements of the 1992 edition of Part E of the Building Regulations. “It passed by 1 dB mean average above the minimum requirement,” says Jones. “Countryside always kept this confidential and said it was a good pass.” A letter from Alan Cherry, Countryside Properties chairman, written on behalf of GMVL to Jones and his partner Tia Comfort bears the “good pass” statement out.


We have made it very clear we are facing up to this problem. Whatever the problems are they will be dealt with to everybody’s satisfaction


Alan Cherry, Countryside Properties


It says, “Countryside has complied with its obligations to you and the other residents who have acquired these apartments. I have to inform you the company is not prepared to take the matter further.”


Undeterred, Jones, Haswell and Smith formed a group called Core Four Collective to represent the residents of the block and keep up the pressure. They approached warranty provider NHBC to take up their case. “NHBC sent their claims inspector round who said the problem was quite bad,” says Haswell. Because of this, NHBC agreed to an intrusive investigation which took place on 8 September 2004. “He looked at the floors and the ceiling in one flat by sawing a section out and pronounced it was OK,” says Haswell. “We had to keep drawing the inspector’s attention to things. We pointed out the insulation was only 20 mm thick but it was 100 mm thick in the drawing,” says Smith. “He said the building could be made of straw and mud – if it passed the regulations it was okay.” NHBC later admitted that the insulation was too thin in its own report.


Things came to a head later that day. NHBC was there with GMVL on one side and the residents on the other. “There was a big showdown,” says Jones. “We had to stand shoulder to shoulder. It was like that scene in the film Zulu where they stand shoulder to shoulder. It was quite traumatic.” Under pressure Paul Goring, the NHBC inspector, admitted that the acoustic test only passed 1992 Part E by 1 dB, and had been carried out on a floor on which a layer of laminate had been added – Part E tests should be carried out in the “as built” condition. “At that point Goring said we could have another sound test,” says Jones.


Sound specialist RBA Acoustics was engaged by the residents with the agreement from GMVL to carry out the new test on 12 October 2004. This was carried out under strictly controlled conditions – all furnishings and floor coverings were removed from three test areas. The average of the three tests was 62 dB sound transmission through the floor whereas 1992 Part E requires 61 dB – which means the three flats tested fail by 1 dB. Significantly the current, 2003 edition of Part E does not average the results, which means two flats would have passed 2003 Part E (see “How Part E has failed to keep noisy neighbours at bay”, below).


Sean Smith, building acoustics research fellow at Napier University’s Building Performance Centre, says revisions to Part E have not addressed the issue of impact sound. “If you compare our regulations to other parts of Europe its very poor,” he says. “The problem is most acousticians know that values higher than 60 dB are likely to lead to complaints. It needs to be 57 dB.”


Six months later, the residents in Kilby Court are still suffering. One flat has been taken over by GMVL to try and discover what is causing the problem. “It has taken some time because of the complexity of the problem and the nature of the investigations,” says Alan Cherry, chairman of GMVL. “It has led to a series of findings and recommendations. We have made it very clear that we are facing up to this problem. Whatever the problems are, they will be dealt with to everybody’s satisfaction.”


Cherry adds this problem is part of trying out innovative methods of construction. “This is one area where the industry has to be very mindful there is a degree of trial and error, and it is very easy to be discouraged from getting into this process of innovation,” he says. “We were up to 70% with timber frame in the 1980s when


we had to switch it off virtually overnight because of the World in Action TV programme. There were problems with timber frame then but today there aren’t because we have got much better at it.”


The residents are hoping the solution will go beyond the minimum standards set out in Part E. “One of the things that we have had trouble with is the emphasis on the numeric performance of the building,” says Jones. “The 1992 Part E says a building will be considered to have met the requirement if the level of normal noise from adjacent dwellings is such that it allows people to sleep, rest and engage in normal domestic activity. This doesn’t do that.” Jones continues, “The sales literature led us to believe this is a building for the 21st century. We expect to receive that when this ends.”



What might be wrong with the floor


The flats are built using Powerwall System’s lightweight steel stick framing system. Lightweight steel joists were used for the floor structure and the floor design is based on a generic type set out in the 1992 edition of Part E, a type 3A platform floor made using timber joists. Because the floor structure is made from metal rather than timber it has been subject to laboratory testing to prove its performance and to satisfy building control that it would meet the requirements of Part E. At GMV, approved inspector NHBC was used rather than local authority building control. They say it was found to comply with the requirements of Part E based on tests and previous experience of similar types of construction.


Acoustic laboratory test vs real life
The proposed floor design was tested by acoustic consultant AIRO, and achieved a respectable figure of 50 dB, well in excess of the requirements of Part E for separating floors. But there are several important factors that could explain the gap between the test result and the floor’s performance at GMV.


Sean Smith, a building acoustics research fellow at Napier University’s Building Performance Centre, cautions against using lab test results to define real life performance. “A lab test report does not represent how it is in the field. If we use a report we typically add 5 dB because the tests are not carried out with the full wall flanking and the support structures in place,” he says. However this is not enough to explain the difference between the 50 dB lab result and the 62 dB obtained at GMV.


The second reason for the floor’s poor performance could be because it differs from the lab test detail in one important respect. The test detail contains an element called resilient bars, which are missing from the Proctor and Matthews drawing used for the floor construction at Kilby Court. The reason they are missing is unclear. Resilient bars are steel bars fixed to the underside of the joists, running perpendicular to the top side of the ceiling boards. They are intended to reduce the area of ceiling plasterboard in contact with the joists. Mike Langley, technical director of acoustic consultancy Sound Research Laboratories, says resilient bars would reduce sound transmission by 2-3 dB. “Subjectively you would barely notice the difference,” he says.


Moving floors
For unknown reasons, the floors at Kilby Court suffer from deflection as people walk over them. The NHBC acknowledge this is a problem with Alan Jones’ flat – Jones says it is even worse higher up the block. “We were having dinner upstairs and as our friend walked across the floor to the kitchen the flower heads were bobbing up and down in the vase on the table,” he says. Smith says people are affected by deflection. “If a floor deflects by a few millimetres and the room downstairs is enclosed it compresses the air,” he explains. “That pressure change is picked up by the ear drum which is very sensitive and you can feel where the person is upstairs.” Significantly, this phenomenon is not simulated in acoustic tests.


Langley thinks there may be other reasons why the floors at Kilby Court perform so poorly. He says the fact the 100 mm insulation quilt was only 20-30 mm thick in places would make a difference of only 1 dB at the most. He acknowledges deflection could be making things worse and adds that the acoustic insulating layer could have been bridged in some way. “Someone could have put a nail through it,” he says.


No quick fix
Langley does not believe there are fundamental problems with lightweight steel frame. “We recently tested some steel floors that gave very good results which were more akin to the lab tests done by AIRO,” he says. It is impossible to extrapolate this to GMV because the specific differences such as the length of the floor span, which could have a significant effect, may be different, and the definitive cause of the problems at Kilby Court has not yet been found.


However Napier University and Sound Research Laboratories think fixing the problem will by tricky. “GMV should be aware that the complaints won’t stop unless they do something radical,” says Langley. He says a resilient layer on top of the floor won’t make much difference. “This damps out the high frequencies but not the low frequencies,” he says. “The results would suggest the high frequencies have been dealt with.” He says a floating floor on top of the existing floor or a secondary suspended ceiling or both would be needed.


Smith’s colleague, professor Robin Mackenzie, sounds a cautionary note about the specific floor design at Kilby Court. “Platform floors have been largely discontinued in Scotland because they have not performed well,” he says. “I am not surprised there is a problem given the type of construction and the test results. We were continually getting complaints typically at the 61 dB mark. We recommended to our clients that a different form of construction be used.”


How Part E has failed to keep noisy neighbours at bay


The ODPM could learn some lessons from the noise problems suffered by the residents at Kilby Court. It was built to the 1992 version of Part E and failed its requirements in the second set of tests as the mean of the three flats tested was 62 dB. 1992 Part E stipulates a mean of 61 dB. Significantly, two of the three flats tested would have passed the 2003 edition of Part E, which was meant to sort out the problem of noisy neighbours. With the 2003 edition, there is a straightforward 62 dB pass or fail for each flat – the results cannot be averaged between several apartments. Given these facts there are much wider implications not just for the ODPM but housebuilders and homebuyers too as 2003 Part E wouldn't have helped much in this case.


Professor Robin Mackenzie, the director of Napier University’s Building Performance Centre, says acoustic standards have actually got worse. “Airborne noise standards have improved but impact standards have worsened,” he says, adding the 1985 standard was 57 dB rather than today’s 62 dB. “We now have a situation in England and Wales where the standards are out of kilter. A marginal case of airborne noise will generally be accepted by neighbours whereas impact noise will generate complaints.”


Mackenzie says the weakening of impact noise requirements was the result of a BRE study that discovered construction details approved in Part E were not performing as they should. “In the mid-1980s research done by BRE showed 63% of deemed-to-satisfy construction types failed so the standard was lowered from 57 dB to 61 dB.” The 2003 standard for Part E is 62 dB but is potentially more onerous for housebuilders as it requires them to carry out post-completion testing. However housebuilders can escape post-completion testing if they use Robust Standard Details – approved details that have been proven to perform well.


Napier University worked with the House Builders Federation on the RSD project. Interestingly, the details are designed to perform to 57 dB as this builds in a margin of error. It also could mean that homes built using RSDs enjoy a decent level of impact noise resistance. Unfortunately this does not help anyone using innovative forms of construction as RSDs only apply to tried-and-tested methods.


Material found on line  1




